A “QUICK REFERENCE GUIDE” TO NEW ELEMENTS OF THE MAGNUSON-STEVENS ACT THAT MAY IMPACT DOMESTIC FISHERIES MANAGEMENT 
The bill titled “Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006” was recently passed by Congress and sent to the President. H.R. 5946 will soon be signed into law. Here is a brief synopsis of some of the new elements of the MSA that may impact domestic fisheries management. 
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Terms/Definitions

The following new terms/definitions were added:

Regional Fishery Association: means an association of harvesting/processing/fishery-dependent businesses formed for the mutual benefit of members to meet social/economic needs of a region or subregion. The intent is for these associations to be allowable components of a Limited Access Privilege Program (“LAPP”). 
Import: means to land on, bring into, or introduce into or attempt to do any of these things in any jurisdiction of the U.S. whether or not such action constitutes an importation within the meaning of the customs laws of the U.S. The definition is not intended to include such activity with respect to fish caught in the EEZ or by a vessel of the U.S.  
Limited Access Privilege: or “LAPP” is essentially intended to replace the phrase “Individual Fishing Quota” and means a Federal permit that is issued to a person as part of a Limited Access System that is used to reserve a portion of the total allowable catch that can be harvested exclusively by that person.
Limited Access System: means a Limited Access Privilege Program or “LAPP”.
Observer Information: is broadly defined and “means any information collected, observed, retrieved, or created by an observer or electronic monitoring system pursuant to authorization by the Secretary, or collected as part of a cooperative research initiative, including fish harvest or processing observations, fish sampling or weighing data, vessel logbook data, vessel or processor-specific information (including any safety, location, or operation condition observations), and video, audio, photographic, or written documents.” 
Clarification of TALFF
Allocations of a Total Allowable Level of Foreign Fishing (TALFF) are to be considered discretionary, except that TALFF shall be zero for fisheries determined by the Secretary to have adequate or excess domestic harvesting capacity.
Cumulative Impacts Considered in FMP’s

A provision is added to FMP’s that requires the Secretary/Councils consider the likely effects on participants, including the cumulative conservation, economic, and social impacts of conservation and management measures and possible mitigation for such measures.  

Regional Fishery Management Councils

Councils shall establish and maintain a Science & Statistical Committee (SSC).
Councils may establish a peer review process for information used to advise the Councils.

Councils shall develop annual catch limits for each of its managed fisheries that may not exceed the fishing level recommendations of the SSC or peer review process.

Councils shall develop 5-year research priorities.

The Secretary/Councils shall develop a comprehensive Council member training course within 6 months that is available to current members but required for future members.  

Councils may establish a Council Coordination Committee, consisting of chairs, vice chairs, and executive directors/staff or other members of all 8 councils to discuss issues of relevance to all Councils. 
The terms “lobbying” and “advocacy” were added to the “Disclosure of Financial Interest and Recusal” section of the Act. 

Gulf of Mexico Council

Regarding Council appointments, the Governor of a State submitting names of individuals for appointment to this Council shall include at least 1 nominee each from the commercial, recreational, and charter fishing sectors; and at least 1 other individual who is knowledgeable regarding conservation and management of fishery resources. If the Secretary determines the initial list of nominees does not meet these requirements – the residents of a State under jurisdiction of this Council may nominate qualified individuals via a Federal Register public notification process. The requirements of this subparagraph shall expire at the end of fiscal year 2012. 

Fishery Management Plans: Required Provisions
A consideration of the safety of human life at sea.

Allocations of harvest benefits/restrictions will be subject to two concurrent standards…the first requiring fairness and equitability (current law), and the other a newly added consideration of the economic impact of harvest restrictions or recovery benefits on the fishery participants in each sector of the fisher. 

A mechanism for specifying annual catch limits in the plan (including a multiyear plan), implementing regulations, or annual specifications, at a level such that OVERFISHING does not occur in the fishery, including measures to ensure accountability.  Unless otherwise provided by a fishery under an international agreement, this provision will take effect in fishing year 2010 for fisheries subject to OVERFISHING; and in 2011 for all other fisheries. Stocks that have a life cycle of approximately 1 year are exempt from this provision unless the Secretary determines the fishery is subject to OVERFISHING.
Regarding REBUILDING OVERFISHED STOCKS – within 30 months of passage of this Act, the Councils shall be required to develop and implement a plan within 2 years of being notified that a stock is overfished (or is approaching the overfished condition), that immediately ends overfishing and rebuilds the stock. If this is not accomplished by the Council within 2 years, the Secretary must submit a plan within 9 months of the end of the initial 2 year period.

Fishery Management Plans: Discretionary Provisions

The Councils may designate zones to protect deep sea corals. To protect coral in these areas from loss or damage due to interactions with fishing gear the areas may be closed to fishing. If the zones are closed to all fishing activities, the Councils are required to utilize the best available science, consider criteria to assess the actual conservation benefit of the closed area, establish a timetable to review the closed areas performance, and assess the benefits/impacts of the closure in relation to other management measures and for all user groups.  If the zones are closed to just one (or a few gear types) but any other fishing is allowed to occur in the zone, none of the aforementioned criteria are required to justify closing the zone.
Councils are given clear authority to consider different circumstances affecting fisheries from different States and ports including distances to fishing grounds and proximity to time and area closures. 

Limited Access Privilege Program (LAPP)

Some highlights of a very comprehensive LAPP section are as follows…
Existing ITQ programs (incl. the American Fisheries Act) are not intended to be impacted by this Act. The requirements of this Act shall also not apply to any LAPP submitted to, or approved by, the Secretary within 6 months after date of enactment of this Act.

LAPP may be revoked if the system jeopardizes sustainability of the stock.

LAPP permits shall not confer any right of compensation to the holder if revoked, limited, or modified. Permits are for harvesting activities.
LAPP permit may be revoked, limited, or modified if the holder commits an act prohibited by section 307 of the Act. 

LAPP will promote safety, conservation, and socioeconomic benefits.
LAPP permits are limited to U.S. citizens/permanent aliens, corporations, partnerships or other U.S. entities.  

Fish harvested under a LAPP must be processed on U.S. vessels or soil. This requirement may be waived if a case is made for historic practices being different and an international seafood safety equivalency program exists.

LAPP programmatic review is conducted no less than once every 7 years.

LAPP permits are issued for a period of not more than 10 years and will be renewed by that time unless revoked, limited or modified during that period.   

LAPP must include a system for enforcement, monitoring and management.

LAPP must not violate U.S. anti-trust laws.

Regional Associations and Communities may participate in a LAPP.

Extensive LAPP participation/allocation criteria are included in the Act.

LAPP must include a transferability component. 

LAPP will include a program of fees paid by permit holders that will cover the costs of management, data collection and analysis, and enforcement activities. 

A LAPP program may be initiated by a Council on its own or if the Secretary certifies an appropriate petition. A group of fishermen constituting more than 50% of the permit holders may submit a petition to the Secretary requesting the relevant Council(s) be authorized to initiate LAPP development. For multispecies permits in the Gulf of Mexico, only those participants who have substantially fished the species proposed to be included in the LAPP shall be eligible to sign a petition for such a program. The Secretary shall certify the petition to the appropriate Council(s).

NEW ENGLAND LAPP REFERENDUM PETITION EXCEPTION: A LAPP may not be approved by the NEFMC unless approved by more than 2/3 of those voting in the referendum. The Secretary shall promulgate criteria to determine whether additional participants (i.e. crewmen, etc….) are eligible to vote in the referendum.

GULF OF MEXICO LAPP REFERENDUM PETITION EXCEPTION: A LAPP may not be approved by the GMFMC unless approved by a majority of those voting in the referendum.  

NEPA

The Secretary shall, in consultation with the Councils, revise and update agency procedures for compliance with NEPA within 12 months. A series of public workshops is required as part of this compliance requirement. 
TRANSITION TO SUSTAINABLE FISHERIES

The Fisheries Disaster Relief section was amended to include disasters resulting from regulatory restrictions (including those imposed as a result of judicial action) imposed to protect human health or the environment.

Voluntary Fishing Capacity Reduction Programs may now be initiated by a majority of permit holders in a fishery.

A comprehensive capacity reduction program is included in the Act titled “Southeast Alaska Fisheries Communities Capacity Reduction”.  

Participants in a capacity reduction program must surrender all claims to permits/history, and vessels must be either scrapped or certified they will not be used to fish in State/Federal waters or in the waters of any foreign nation or on the high seas.
The Secretary will (subject to funding) report to Congress within 12 months identifying and describing the 20 fisheries with the most severe examples of excess harvesting capacity including recommendations to remedy the situation. 

REGIONAL DISASTER ASSISTANCE

In instances of catastrophic regional fishery disasters, the Secretary may establish a regional economic transition program to provide immediate disaster relief assistance to fishermen, charter fishing operators, processors and owners of fishery-related infrastructure affected by the disaster. The term “catastrophic regional fishery disaster” is defined. 

The Secretary may (subject to funding) provide assistance to holders of Fishery Finance Program loans that were impacted by fishery disasters.

The Secretary shall (subject to funding) establish a Fisheries Hurricane Assistance Program for the Gulf of Mexico commercial and recreational fishing industry. The program has a number of uses/criteria specified for any available funding.   

Not later than 1 year after date of enactment, the Secretary is required to work with Councils and affected interests to implement a bycatch reduction program, including grants, to develop technological devices and other conservation engineering changes designed to minimize bycatch,  seabird interactions, bycatch mortality, and post-release mortality in Federally managed fisheries. A component of the program includes the discretionary use of incentive programs for bycatch reduction in Federal FMP’s. 

PENALTIES

Two penalty provisions were added…violations for importing, exporting, transporting, selling, receiving, acquiring, or purchasing in interstate or foreign commerce any fish taken, possessed, transported or sold in violation of any foreign law or regulation; and for using any vessel to engage in fishing in Federal or State waters, or on the high seas or in the waters of another country, that received a payment from the Secretary as part of a capacity reduction program.     
EAST COAST SUMMER FLOUNDER REBUILDING FLEXIBILITY

The rebuilding period for summer flounder may be extended by the Secretary to January 1, 2013 if: overfishing is not occurring, a mechanism is in place to ensure overfishing does not occur, biomass levels are increasing, previous biomass targets will be met or exceeded, the extension period is based on status and biology of stock and rate of rebuilding, there are no violations of National Standard 1, and that the best available information shows the extension will allow continued rebuilding. The Act provides no rebuilding flexibility for any other stock. 
COLLECTION AND CONFIDENTIALTY OF DATA

The Act now allows for the collection of data that contains proprietary or confidential commercial or financial information regarding fishing operations or fish processing operations if the Secretary determines that such information is necessary for a fishery management plan. 

This information is not to be disclosed except in 8 specific instances – 6 of which were already contained in the Act. Two new exceptions were added – to protect homeland and national security; and when such information is required by the Secretary to be submitted for any determination under a limited access program. 

These exceptions (including several others) also apply to the release of data defined as “observer information”.  

COOPERATIVE RESEARCH
The Secretary, working with the Councils, shall establish a cooperative research and management program. The provision contains a number of requirements for this program.

Not later than 180 days after date of enactment of this Act, the Secretary shall promulgate regulations that create an expedited, uniform, and regionally-based process to promote issuance, where practicable, of experimental fishing permits.

Guidelines will be established to ensure that participation in a cooperative research project approved under this process will not result in the loss of a participant’s catch history or unexpended days-at-sea as part of a limited entry system. 

This section does not apply to research funded by quota set-asides in a fishery.

HERRING STUDY

The Secretary may conduct a cooperative research program to study the issues of abundance, distribution and the role of herring as a forage fish for other commercially important fish stocks in the Northwest Atlantic, and the potential for local scale depletion form herring harvesting. The Secretary shall work with multiple sectors and stakeholders and present the results to Congress within 3 months of study completion and an interim report at the end of fiscal year 2008.  
FISHERIES CONSERVATION AND MANAGEMENT FUND
The Secretary is required to establish and maintain a fund that will be used to improve harvest data collection, expand electronic catch reporting, improve monitoring and observer coverage via electronic monitoring and satellite tracking systems such as VMS on small vessels, cooperative fishery research and analysis, develop new technologies to improve quality, health and value of landed fish, analysis of fish and seafood health benefits, marketing of U.S. fishery products, improving data collection under MRFSS, and providing financial assistance to fishermen to offset costs of required gear modifications. Funds for this program may come from established quota set-asides, appropriations, States or other public or private or non-for profit organizations.

USE OF FISHERY FINANCE PROGRAM FOR SUSTAINABLE PURPOSES

The uses of FFP loans is expanded to include financing or refinancing: the purchase of individual fishing quotas, activities that assist in transition to reduced fishing capacity, technology upgrades to improve collection and reporting of fishery-dependent data, bycatch reduction or selectivity of gear, mitigation of adverse gear impacts, and safety improvements.   
REGIONAL ECOSYSTEM RESEARCH

Within 180 days after date of enactment of this Act the Secretary, in consultation with the Councils, shall complete a study on the state of the science for advancing the concepts and integration of ecosystem considerations in regional fishery management plans.  

DEEP SEA CORAL RESEARCH AND TECHNOLOGY PROGRAM

The Secretary, in consultation with the Councils and other federal and educational institutions shall, subject to availability of appropriations, establish a program to identify, locate, map, research, and monitor activities where deep sea corals are known or likely to occur. Starting 1 year after date of enactment of this Act, the Secretary shall submit a biennial report to Congress on the progress of this program.  

IMPACT OF TURTLE EXCLUDER DEVICES ON SHRIMPING
The Undersecretary of Commerce shall execute an agreement with the National Academy of Sciences to conduct, jointly, a multi-year, comprehensive, in-water study designed to measure, examine, analyze, and evaluate the impact of TED’s on shrimping.

HURRICANE EFFECTS ON COMMERCIAL AND RECREATIONAL FISHERY HABITATS

Within 180 days after date of enactment of this Act the Secretary shall transmit a report to Congress on the impact of Hurricanes Katrina, Rita, and Wilma on fishery habitats in the Gulf of Mexico. 

NORTH PACIFIC FISHERIES CONVENTION
The Act amends the North Pacific Fisheries Observer Program by adding flexibility to vary the fee system and coverage levels, adding electronic reporting, and providing that collected fees are credited against any observer/electronic monitoring fee for vessels and processors.  

REPORT ON NEW ENGLAND GROUNDFISH FISHERY

The Secretary is required to review and report on the potential impacts of Framework 42 to the Northeast Multispecies FMP.  The section contains a comprehensive list of report requirements, due within 30 days after the enactment of this Act.

REPORT ON COUNCIL MANAGEMENT COORDINATION

The MAFMC, in consultation with the NEFMC, shall submit a report to Congress within 9 months after the enactment of this Act describing the role of Council liaisons between the two Councils, the process used to manage joint plans, an evaluation of the effectiveness of such joint programs, and analyzing the unique characteristics of North Carolina and Florida that supported their inclusion on more than one Council and the extent to which those characteristics apply to Rhode Island’s inclusion on the MAFMC.  

STUDY OF SHORTAGE IN THE NUMBER OF INDIVIDUALS WITH ADVANCE DEGREES IN SUBJECTS RELATED TO FISHERY SCIENCE
Not later than 8 months after date of enactment of this Act the Secretaries of Commerce and Education will report to Congress on the shortage of qualified individuals to conduct high quality fishery research and include recommendations for resolving the problem.

STATE AUTHORITY FOR DUNGENESS CRAB EXTENDED
The State Authority for the management of Dungeness crab is extended to September 30, 2016 with additional stock data and reporting requirements.

PACIFIC WHITING  

The PFMC shall develop, within 24 months, a limited access proposal for Pacific trawl groundfish and whiting fisheries. The proposal may include only Pacific whiting, including the shore-based sector, if the PFMC determines that a rationalization plan for the fishery as a whole cannot be achieved within 24 months. The Council must consider the allocation of harvesting shares to both fishermen and processors in the development of the proposal. 

TITLES IV THROUGH IX
Titles IV-VIII contain extensive provisions on international monitoring and compliance, strengthening of international fisheries management, implementation of the Western and Central Pacific Fisheries Convention and Pacific Whiting and Polar Bear Treaties, as well as several miscellaneous domestic components that are not elucidated here.   
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