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To amend tha Endangered'Species Act of 1973 to provide incentives and
opportimities for greater State, local government, and tribal participation )
in the implementation of that Act, and for other purposes. C e PRTL

IN. THE HOUSE OF REFRESENTATIVES

. Mr, introduced the following bill; whlch was referred to the
Committee on

-A. BILL

To amend the Endangered Species Act of 1973 to provide

incentives and opportunities for greater State, local gov-

. erpment, and fribal participation in the jmplerentation
of that Act, and for other purposes.

1 Be it enacted by the Senate and House of Represénto-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.,

(a) SgorT Titie.—This Act may be eited as the
“Threatened and Budansered Species Recovery Aet of
20057, |
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(b) TaBLE oF CoNTENTS.—The table of contents for
this Act is as follows:

" Bec..1. Short title; table of conterits.
" Bee. 2, Amendment references.

' Bec. 3. Amendments to definitions.

Seo, 4, Amendments relating to deterinations’ of endangered specivs’and -
threstened species.

5. Designation of critical habitat, o o :

. 6. Petitions and procedwres for determinations, designations, and revisions.

Sec. 7. Reviews of listings, determinations, and desigustions.

8. Protective regulations.

. Sec: 9. Similarity of appearance casen.

Hec. 10. Becrefarizl guidelines; State pomﬁegts. o o -

.. Bee.. 11, Notice of data availability.”

=T - AP U~ AT T S

10

12
13

See, 12. Recovery plans,

See. 13. Conperation with Btates.

Sec., 14, Imteragency cooperation and consubtation.

Sec. 15. International covpération.

Sea, 16. Management authority and seentific anthority.

Sec. 17. Prolulted scts.

See. 18. Exeeptions to probibitions. ' )
See. 19. Penaltjes and enforcement; administrative appeals procedures.
Bee, 20. Compensstion for tulten property. -
See. 21, Public accessibility and accountobility.

Sec. 22. Annual cost analyaes.

See. 23, Authorizetion of appropriations.

. See, 24, Sunset.

Sec. 25. Clerieal amendment to table of contents.
SEC. 2. AMENDMENT REFERENCES.

Except as otherwise expressly provided, whenever in
this Act an amendment or repeal is expressed in terms
of an amendment %o, or répeal of, & section or other provi-
gion, the reference shall be considéred to be made to such
section or other provision of the Endangered Species Act
of 1973 (16 U.8.C. 1531 et seq.). ST
SEC. 3. AMENDMEN’I‘S TO DEFINITIONS,

{a) AeENcY AcTiON.—Section 3 (16 U.S.C. 1532)
18 amended by redesignating paragraphs (1) through (21)
in order as paragraphs (2), (4), (5), (6), (7). (8), (9), (10),
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1 (11), (12), (18), (17), (18), (19), (20), (21), (22), (23),
9, (24), and (25), respectively, and by iuserting before para-

3 graph (2), as 50 redesigﬁated, the following:

4
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12
13
14
15
16

17,

18
19
20
21

22

23

24
25

(1) The term ‘agency action’ means any activ-
ity or program ocewrring in the United States or ot~
the high seas that is authoriéed, funded, of carried
out by a Federal agency, with respect to which the
Federal agency bas discreﬁon&ry authority,' under

. law or eontract, to act or refrain from acting on the

basis of information concerning endangered species,

threatened spegiiés, or critical habitsf”.”
(b) BEST AVATLABLE SCIENTIFIC DATA—

(L) DEFINITION —Seection 3 (16 U.S.C. 1532)
is forther amended by inserting before paragraph

. (4), as =0 redesignated, the following:

“(3)(A) The term. ‘best available scientific data’
means scientific data, regardless of source, that are
available to the Secretary at the time of a decision
or action for which such dats are rgquired by this
Act and that the Secretary determines are the most

- accurate, reliable, and relevant for use in that deci-

sion or action.
“(B) If the Secretary determines that data for
a decision. or aetion do not comply with the criteria -

established by regulation for determining what con-
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4.
stitute the best gvailable scientific data for purposes
of subparagraph (A), do not comply with guidance

issued under section 515 of the Treasury and Gen-
" eral Government Appropriations Act, 2001 (Public

Liaw 106-554; 114 Stat, 2763A-171) by the Direc-
tor of the Office of Management and Budget and .
the Secretary, do not consist of any empirical data,

or are found in sources that have not been subject

‘to peer review in a generally acceptable manmek, the

Secretary shall undertake the ﬁéeeé{safy'nie'a:,sﬁreé to
assure compliance with such exiteria ox guidanee, to
secure such empirical data,.or to seek appropriate
peer rewew and may recongider the decision. or ac-

tion based on any supplemental or dlfferent data.

provided or any peer review conducted pursuant to

this subparagrap .
(2) CRITERIAL TO DETERMINE BEST AVAILABLE

SCIENTIFIC DATA—Within one year after the date

. of the enactment of this Act, the Secretary, as that
" term is defined in section 3 of the Enddngered Spe-

cies Act of 1973, as amended by this Act, shall issue
regulations that establish eriteria that must be met
to determine which data constitute the best available
scientific data for purposes of paragraph (3)(A) of

that gecetion.
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(¢) CONSERVE, CONSERVING, AND CONSERVATION.—
Section 3 (16 U.S.C. 1532) is ﬁ;rthelj amendéd it para-
graph (5), a5 50 redeslgnated—

(1) in the first sentence, by stmkmg “bnng any
endangered species or threatened species” .and m-
se;rirlng “protect any endangered species or threat-
ened species, incluajng nethods and procedures to

assist in improving the status of such species”; and

o o -] [#,] Lh B W N b=

(2) in the second sentence, by inserting ‘‘eradi-

10 eation’ or suppresswn of invasive species,” afte’r

um “ha.bltat aeqmsmon and maintenance,”

12 (d) OrrrioaL HaBrmat—Sedtion’3 (|1st.8;:0: 1582)
13 is further amended by amending paragraph (7), as so're- ~
14" designated, to read as fﬁlldws:

15 ‘ “(T)(A) The texm ‘eritical hahitat’ for an en-
) '_"16 " dangered species meams— " T " U T oo
17 ' “() the spemﬁc areas’ Wl‘rhm the geo-
18 graphical area occupied by the endangered spe-l )
19 cies for breeding, feeding, sheltering, or another
20 - essential behavioral pattern at the time the ‘de-
21 termination of eritical habitat is made pursnant |
2270710 to setion 4, on iwhich sire Toud thidss physical " PR
22 or biolojical featuxes that— -
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6
“(I) are mecessary to avoid jeopardy

to the continuéd existence of the species;
“() may require special managenent
considerations or protection in addition to
any consideration or protection already in
effect; and o o
“(i1) specific areas outside the geographical

area, occupied by the endangered species at the
.. time the determination of crifical habitat is
made wader seetion 4, upon a détérxﬁinaﬁon by -

the Secretary that—

“(I) suth areas were formerly oew:
pied by the species for breeding, feeding, -
shglteﬁng- or another. essential behavioral
pattern, and possess significant potential
for reoccupatidn by the species; and =

“(II) the aregs referred to in clause
(i) will not contain sufficient habitat to
provide for the survival of the species in

. the foreseeable future without the inclusion

of additibnai areas that meet the criteria of
subelanse (I).

™~
th

“(B) Except in those éii'énmstances determined

by the Secretary, critical hishitat shell not ihelide
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i
the entire geographical area which can be occupied
_ by the endangered species.”. .
~ (e) ENDANGERED SpECES.—Section 3 (16 U.S.C.’

1587 i further amended in paragraph (8), o5 sb redesig-

nated, by striking “in danger of extinction throughout all
or a significant portion of its range” and inserting “in
danger of extinction in the foreseeable future throughout

.all of its qurrent range, or 4 portion of its current range

sufficient to present sueh. danger,”.
(6) InvasIve Sprcms.—Section 3 (16 U.8.C: 1532) '

| s further amended by inserting sftex paragraph (12); as

so redesignated, the following:
*(18) The term ‘ivasive species’ means sy
gpecies that— - .
- *(A) is pot indigenous t6' the habitat of an
" ‘endangered species or a threatened Species;
‘;(B) is mot ‘a'rown for food or fiber or
other human use; and,
“(0) may significantly degrade the value of
_the habitat for, pr othe;'w;se pose a risk to,
such endangered species ox threaténed spe-
-~ cies.”. - S
(g) Lizst; LasTep SpECIES.—Section 3 (16 U.B.C.
1532) is further amended by inserting after paragraph
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g
1.(13), as added by subsection (f) of this section, the fol-

2" 6wing: S
3 “(14) LIST.—-Thé term ‘list’ means to inchude
4 in g list published under section 4(c).

5 “(15) LiSTED SPECES.—The term ‘listed spe-
6 cies’ means a species mecluded in a-list pﬁb]ished
7 under section 4(c).”. -

[To be detexmined: Places in draft at which this de-
fined term maj_be' substituted.] | .
8 (h) PeryT OR LICENSE APFLICANT.—Section 3 (16
I. 9 U.S.C. 1532) is further amended by menﬁng paragraph
.10 (16), as so redesiguated,-tb read as follows:
11 “(16) The term. ‘péfiﬁit or License apphicant’
12 means, when ﬁéed with rg'spect. to an actidn of a -
13 Federal agency that is subject to section 7(a) or (b),
14 | ‘any person tha,t. hag applied to such agency for a

15 permit or license or for formal legal approval to per-

16 “form an aet.”.

17", . (i) SECRETARY — o
18 (1) IV GENERAL—Section 3 (16 U.8.C. 1532)

19" is further amended in paragraph (19), as so redesig-
20 nated, by striking “or the Secretary of Comumerce as
21 program responsibilities are vested pursuant to the

2 provisions of Reorganization Plan Numbered 4 o

v23 19707
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9.
(2) CURRENT LISTINGS NOT AFFECTED.—This
subsection shaJl not affect any determination or ac-
tion by the Sécretaz','sf .of Commerce made or taken,
,I'es.pectively,. under the Englénéered_ Species Act of
1973 before the date of the enactﬁlent of this Act,
except that such determinations and actions shall be

treated as determinations snd actions, respectively,

o N1y b b W N e

of the Secretary of the Interior,

[To be determined: Whether. draft should include (i)
an express transfer of fimetions ﬁom Secretary of Com-
merece. to Secretary of the Interior; (11) additional transi-
tional provisions to presérve action§ of, permits by, aud
ongoing proceedings of the Secretary of Commeree (see,
e.g., section 1512, 1516, and 1517 of Homeland Security
Act, of 2002 (Public Law 107-296)).1

9 SpECIES —Section 3 (16 U.8.C. 1532) is further

10 amended in péragraph (éO), as 50 redésignai;ed'— '

11 (1) by striking “segment’’; and

12 (2) by striking “which interbreeds when ma-
135 ture”. o

14 (k) TEREATENED S'.I"Ecm‘g.'——Seeﬁon'B (16 ﬁ.S,O. '

15 1532) is further amended in paragraph (24), as so redes-
16 ignated, by striking “throughout all or a Significant por-
17 tion of its Tange” and inserting “throughout aIl of it cur-
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10
rent Tange or a portion of its current range sufficient to
present such likelihood”.
SEC. 4. AMENDMENTS BRELATING TO DETERMINATIONS .OF
ENDANGERED SPECIES AND THREATENED

SPECIES.

much ag precedes subsection (a)(3) and inserting the fol-
oving: ot _
" “DETERMINATION OF BNDANGERED SPECIES AND
THREATENED SPECIES.
“SEC. 4. () IN GENERAL—(1)(A) The Secretdry

. shall by regulation promulgated in accorddnce with sub-

section (b) determine whether sny species is an endar-

gered species or a thredtened Species because of aiy 6f "

the following factors:

“(i) The present or threatened destruction,

by human activities or by invasive species, competi-
tion from othex species, drought, fire, or other eata-
strophic natursl causes. I

“y Over@ti_lizatidn for commoercial, rec-
reational, scientific, or educational purposes.

“(ii) Disease or predation.

(2) REQUIREMENT TO Mare DETERMINATIONS.—

.medifieation, or, cartallment of its habitat or range o

Obtained by Endangered Species &Wetlands Report, 7/7/05

http://lwww.eswr.com


Steve
Obtained by Endangered Species &Wetlands Report, 7/7/05
                                  http://www.eswr.com


R - N N

it b et
> N = O

14

15

16 ..

17

18

19

20

21

22
23

25

11 . . -
“(iv) The inadequacy of existing regulatory -
mechanisms, indluding any efforts idéntified pursu-
ant to subsestion (b)(1). . .
“(v) Other natural or manmade factors affect-
ing its continued existence. |

“(B) The Secretary shall use the authority provided

by subparagraph (A) to determine any distinct population

of any sj;necies of vertebrate fish or wildlife to be an endan-
gered species or a threatened species only sparingly and

"only if the determination is based on best svailable sei-

entific data that are conclusive.”. .
' ‘(b) Basis, FOR' DETERMINATION. —Sectlon .
4(b)(1) (4) (16 US.C 1533(b)(1)(A}) is amended—
(1) by striking “best scientific and' commercial
data available to him” and inserting “best available
_ smenh,ﬁc data”;, | . | ,
- (2) by msertﬁé “Fe&eral agency, a.ny’ after
“being made by any”’; S
(3) by inserting “eradication or suppression of
invas'rvé species,” ﬁfter ‘;food supply,”; and
(4) by addmg at the end the following: “In
making. gy such, determmatton the Becretary shall
" not rely on any information thét was not made avail-
' able for public review ard commient urider paragraph * -

(5)(A)(iii) of this subsection and subsection (3).”7.

" |Obtained by Endangered Species & Wetlands Report, 7/7/05
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(¢) LasTs ——-Sectmn 4(0)(1) (16 TUS8.C. 1533(e)(1))
is amended— .
(1) by strildng “of the Int,erior’f;‘é,na |
(2) in the third sentence, by, inserting “4f it is
an. endangered speciee” before the period.
SEC. 5. DESI&NATION OF CRITICAL HABITAT.
(a) DESIGNATION.— . . .

(1) In' eENERAL—Section 4(a) (16 U.S.C.
'1533(a)) is further amended by striking so much of
‘paragraph (3) as precedes eubpamgraph (B)(1) and
‘inserting the followmg o ‘

_ “(2) (4) The Secretary, by regulation promulgated in
a,gcordanee with subsection (b) and to the mazimum ex-
tent prudent and dete;miqebie, sha]l issue & final regula-
tion designating any ]iebifa,t of a species that is deter-
mined t0 be an ende.ngere& species under,pa,tjagraph (1)
of thi bubsectiori as criti¢al habitet for- the species by not
Jater than the earlier of—
‘.‘(i) one yvear after the date of the final ap-

proval of a recovery plan for the species under see-
tion 5; or C o

(i) 3 years after the date of publication of the
final regulation. making the defermination wvmder
para.g'r&pil. (1). o
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“(B) The Seecretary shall reconsider any determina-

tion that desighation of critical habitat for an endangered

' species is not determinable during the next review of the

species under subsection (e){(2) or at the time of a ﬁnal
approval of & recovery plan for the species under section
5, whlchefver is earlier. ‘ T

“(C) The Secretary may, from timeto-time as the =
Secretary. considers appropriate, revise any designation. of
eritical habitat under this paragraph.

*(D) Thé Secretary shall not .designate as critical
habitat any area to which appﬁes, aﬁd any designation of

critical habitat shall not apply with respect to any action

‘that is covered by a— .

“({) perrit or agreement under section 10(a);
(i) wxitte'n statement under séction T(b)}(4); or
“(iii) land conservation or spetnes management
program of a Federal agency, State, political sub-
division of & State, ‘federa;]ly recognized Indian tribe
located within the comtiguous 48 States, or the
Metlokatla Tndian Community.”.
 (2) EXISTING DESIGNATIONS.~INothing in this
. Act and the axﬁendments made by this Aet Tequires
" the Secretary of the Interior to remove the designa-
fion of critical habitat for any threatened species
made before the date of the endctment of this Act

Obtained by EndangeredSpeCies & Wetlands Report, 7/7/05
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1 .. until the species undergoes the’ ;ie;xlt'ﬁ—.j'ealj' review
2 after the date of the enactment of this Act pursuant
3 to section 4(b)(2) of the Endangered Species A¢t of
4 1973, as amended by this subsection.

.5 (b) CONSULTATION AND OONSIDEBATIONS REGA.'BD
6 mwe Crrricar. Hagrrar—Section 4(10)(2) (18 UB.C.
7. 1533(b)(2) mamended— .
8 (1) by msertmg “(A)’ before the first sentence,
9 (9) i subparagraph (A), as designated by para-

10 “graph (1) of this subsection—

J § (A) by stnkmg “subsection (a)(3)” and"in-
12 sertmg “(a)(2)”
13 (B) by striking “best scientific data avail-
14 . - able” and insérting “best availsble scientific
15 dste”jemd. | ; |
16 | (C) by stnkmg “best scientific a:nd com-
: 17 - | mereial ‘ddta available” and inserting “best
18 available Sejentifio data’’; and
1o (3) by addmg at the end the following: _
20 “(B) In determining whether an. area 18 eritical habi- N

. .21 tat under _subseqtlon (a)(2), the Secretary shall seek and

22 consider amy informs;ﬁon from State gnd local govern-
23 ments in the vicinity of the area, including logal resource

24 data and maps, that constitutes best available seientific
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1 data or is information relevant to the consideration of im- .
2 pacts pursuant to subparagraph (A).
3 "‘(O)‘Consideration of economie impact pursuant to
4 subparagraph (A) shall ineludE—'
5 “() djrect; mdirect, ami cumulabive éeonomie
6 e'p'éts and benefits, including changes in révenues re- "~
7 ceived by landowners, thé Pedersl Government, and
8 State and local governments; and
9 " "(1) costs assoaated with the preparation of re-
11 taken, as a consequence of a proposed designation of
12 critical habitat, by landdwners seeking to obtain per-
13 | n:ﬁts, licenses, or épﬁrovals tb act under Federal,
14  State, or local law.”,,

15 SEC. 6. ?ETH‘IONS}ND_I{ROCEDURES FOR DETERMINA-
16 - ‘nﬂm, DESiGNAﬂONs, AND REVISIONS.
17 (a) TRuATMENT OF PuTrrioNs.—Sestion 4(b)(3) (16
18 U.8.C. 1533(b)(3)) is amended— . '
19 (D by‘ addiﬁé-at.the end of subparagraph (A)
20 ©  the following: “The Secretary shall not make a find-
21 'ing that the petition presents substantial scientific
22 or commercial information indicating that "i;]ie’. pétif
23 ‘tioned action xday be warranted unless the petitipner

24 provides to the Seeretary a copy, of all information .

25 cited in the petition.”’; and"

" |Obtained by Endangered Species & Wetlands Report, 7/7/05 |
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(2) in subparagraph (D)(0) by inserting “pre-
“vigusly made pursuant to subsection (a)(ﬁ)” after
“critical habitat designation”. '
" (b} IMPLEMENTING REGUTLATIONS.-— '
(1) PROPOSED REGULATIONS.—Section 4(b)(5)
" (16 U.B.C. 1533(b)(3)) is amended— )
(A) in subparagraph. (A)— .
© (1) i clause (1) by strikng “, and”
and inserting a Semicolon; - ,
| (11) m dlanse (11) bystrﬂﬂng“to the’
State a,genej? in” and inserting ‘“to the
Grovemor of and the State agency m,”;
(i) in clause. (i) by striking “cuch
agency” and inserting “sueh Governor or
. ageney’; |
() in dlainse (i) by inserting. “and”
after fhe semicolon éfc the end; and
~ (v) by adding at the end the following:
“(i) muintain snd make available for public . .
review; comment, .and‘duplication,‘ in not less than
one office un&er the jurisdiction of the Secretary in
eé.ch Stétte in which. the species is believed to occur,
a complete reeord of all information concerning the
de;tgrminaﬁon,' designation, or revision in the posses-

sion of the Becretary, and xnake available on & pub-
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.. such information.”

and. insertmg “the Secretary’’; and
* (C) by adding at the end the following:

“Information maintained and made svailable wnder sub-

. to the Secretary by third parties. All information main-

tained and made available under subparagraph (A)(ii)

shall be clearly marked as to whether it constitutes or does

not constitute best. availébl'e selentific data and therefore

"has been or will be, or has ot been arid will R0t bé, consid-
_ered in the proposed regulation or the final regulation to

implerent the determination, designation, or révision. The

Secretaty shall witbhold. from public Teview wnder sub-

paragraph (A)(i)) any information that may, or is re-

. quired to be, withheld under 552 of title 5, Umted States

Code.”.
' (2) FINAL RBGULATIONS —Séction 4(b)(6) (16 .

- U.8.C. 1533(b)(6)) is amended—

_ (A) 'in subparagraph (A) by strilnng. o

. clauses (i) and (i} end inserting the fpllovm_i,g:

licly accessible Web site on the Internet am index to

(B) in subparagraph (C) by smking “he’?

paragraph (A)(iii) shall include any status review, all in-
formation cite@ in such a status reﬁew, all information.
referred to m t};elpxjoposed‘regulaﬁon and the preamble ..
to the proposed regulation, and all information submitted

.....
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“(i) a final regulation to implerhent such 4 de-"
terininaﬁo:n as to whether a species is an éndangered °
. species or a threatened species; | |
*(ii) a final regulation to lmplement such a re- .
' vision of eritical habitat or a finding that such vevi-
"sion should not be made; |

““(jii) notice that such ome-year period .iS.beiEg

extended under subparagraph (B)(i); or

“(iv) .notice that the proposed regulation is

being withdrawn un_der subparagraph (B)(#), to-
gether with the finding on 'Wbich sgeh wit_hdraWal is

(B) i subparagraph (B)(I) by striking
“subparagraph (A) ()" and inserting “‘subpara-
graph (A . |
(0) in subpara-graph (B)(n) by smkmg
subpamgraph (A)(1)” and msemng ‘subpara-
graph (4)”; and
(D) by striking subparagraph (C).
(3) EMERGENCY ‘DE.TEMA'FIONS:—_-S.ecﬁon
A(b)(7) (16 U.8.C. 1533(b)(7)) is amended—

(A) in the matter preceding subparagraph
(4), by inserting “with respect to & determina-

tion of & species to be an endangered species or

http://lwww.eswr.com
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1 . a threatened species’ after “any; regul&ﬁon”;
2 and
3 (B) in subparagraph (B), by striking “‘the. |
4 Sta.te agency in” and inserting “the Govemor.
5 of, and State agency in,”.
6 SEC. 7. REVIEWS OF LISTINGS, DETERMINATIONS, AND
8 Seetion 4(c) (16 U.S.C. 1533(c)) is amended in para-

9 graph (2)— '
[ € O B in subparagraph (A) by strﬂmg “and”’ after
11 the semicolon at the end; .

12 ' (2) in subparagraph (B)— .
13 7 (A) in ‘the matter preceding clanse (i), by
14 ' striking “any such species should”;

15 (B in’eHeh of climse (1), () émd (), by
16 insertiné “eny sach s;peeies should” before

18 _ (C) by stnlung “or”" after the semicolon at -

19 the end of clamse (ii), by striking the period at
20 . the end of clause (iii) and insexting *; br”, and
21 " by adding &t the end the following: |
22 | “(1v) any critical habitet for such species should
23 be revised pr'xe;;}qyg@,’f;‘ ',a,pd L L
24 (3) b)'r s”l.'rﬂs:lng th§ IaSt sentence and inserting

25 ing: ' _
- |Obtained by Endangered Species &Wetlands Report, 7/7/05
- http://www. eswr.com
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“(3) Each determination under paragraph (2)(B)

. 2. shall be made on ‘the basis of-—

.3,

O e~ N W

10
11
12

13

14
15
16

-
18"
o

- 20
21
22

93

“(A) _i1_1 the cés_e of a the deter_;;uinaﬁon under
paragraph (2)(B)(), (i), or (i), and except as pro-
vided in subparagraph (B) of this paragraph, the
criteria in the recovery plan for the species required

by seetion 5(e)}(1)(4) or (B);

“(B) in the case of a the determination under
paragraph (2)(B){i), (i), or (iii), and if the recovery
plan is issued before the cnter1a required wnder sec-
tion 5(e}(1)(4) and {(B) are established or if no re-
covery plan ex:l.sts fqr_ the species, the factors for de-
'téfxiﬁnatibn that 'éi.,épeeies is an endangered species
or a threatened species éet forth in subsectioﬁs
(@)(1)(8).and (b)(1);.

(0 in the ease of a the determination under

paragraph (2)(B)(:'rv), the requirements for designa-

uon of eritical habltat set forth in sectiom 3(7) and -
subsections (a) (2) (b)(l) and (BJ(2): or

“(D) a finding of fundacental error in the de-
termination’ tha.tr_t_he species is an endéngered spe-
cies or g threafenéd species or pf' extinction of the

species.”.
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SEC. 8, PROTECTIVE REGULATIONE.

Section 4(d) (16 U.8.C. 1533(d)) is amended by
striking 50 much a8 precedes respect” and inserting the
following:

* . #(d) PROTEGTIVE REGULATIONS.— (1) Whenever any =~
species is determined to be a threatened species pursuant

to subsection (a)(1), the Seéreta.ry may, by regulation pub-

"lished on: or after the date of publication of the rule imple-
_menting the determination, prohibit with respect to the

threatened spaczes any act prohibited under section

" '9(3.)(1) i’ the case of fish or wildlife, or section 9(aj(2) |
‘in the case of plants, with respect to endangered species..

| “(2) Each reglﬂaﬁdn published under this subsection
shall be accompanied with a statemient by the Secretary
of the reason or reasons for applying any partlcular prohl-

" bition to the threatened spemes

“(3) A regulation issued under this subsection may
apply to xmore than one threatened species only if the spe- -
cific threats to, a.nd specific biclogical conditions and

~meeds, of, the spemes are identical, or sufficiently similar, . .

to warrant the apphcatnon of identical prokibitions.
u( 4) With’, ’

) SEC 9. SEV[II‘ARITYOFAPPEARANCE CASES

Section 4(e) (16 U.8.C. 1533{3)) is amended to Tead

as follows:

Obtained by Endangered Species & Wetlands Report, 7/7/05
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“(e) BIMILARITY OF APPEARANCE. CaSEs,—The Sec-
‘retery may, by regulation of cotarner¢e or taking, and to
3 'the extent the Seeretary considers advisable, trest any spe-

cies as an endangered species or g, threatened species even

1
2
3
4
5 through it is not determined to be such-a species pursuant
6 to subsection (a)(1}, if the Secretary finds that—

7 “(1) such species so closely resembles in ap-

8 pearance, ‘a,t the point in question, a species which

R has been determined to be an endangered species or

10 a threatenéd'speciéé'uﬁder such subsection that ‘en-

11 forcement- personnel would have substantial dif-

12 ficulty in’ attemptmg _fo differentiate 'Eéj:vc_reen' the

13 species; ' .
14 “(2) the effeet of this substantial deﬁculty s
15 :‘aﬁ_addlmon_a,l threa.tto an ‘endangered species or a

16  threatened species; and '

17, (8 such treatzhent of & species not détermined

13 to be an endangered species or a threatened species

19 will substantially faﬁf;ilitate the enforcement and fur- -

20' ther the policy of this Aet " ' o

. 21 8EC.10. SECRETARIAL Gummms STATE COMMENTS.

22 | Bection 4 (16 U S C.1533) is amended— -

23 (1) by strﬂnn.g subsections (f) and (2) and re-

. 24 demgnatmg subsectmns (h) and (i) as subsections (f)

25 and (g), respectively:

Obtained by Endangered Species &Wetlands Report, 7/7/05
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(2) in subsection (f), as redesignated by para-
graph (1) of this Subsectlon--r o .
(A) in the heading by stt'ﬂﬂng “AGENGY”
and inserting “SECRETARISL;
 (B) in the matter preceding paragraph (1),
" by striking “the purposes Iof this ‘section are
achieved” and inserting ““this section is imple-
.mented”; T,
(C) by redesignating paragraph (4) as
paragraph ®) . |
D). by méertlng after pa,ragraph (3)
following: .
N “(4) the cntena for determ.mmg best avwlable '
sc1enhﬁc data pursuant to section 3(3); and”; and
(E) in paragraph (5), as redesignated by
subpaxagraph (C) of thls para.graph by striking
_“subseetmn (f) of this section” and inserting
“seetion 5'7; TR
(3) in subsection (g), as redes:tgnated by para-
graph(l)oftblssectmn— o
~ (A) by inserting “‘StATE CoMMENTS.—"
before the frst sentence‘ |
- (B by stn]s:mg & State agency’ the ﬁrst"
place it appears and inserting “the Governor of
a State or 2 State ageney”; . '
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(C) by striking “a State ageney”’ the sec-
ond pIace it appears and inserting “‘a Governor
or State agency’ 2 '

(D) by striking “the State agency” and in-
serting “the Governor or the State agency”;

(E) by stnlm:g “his” and i:nsefting “the’; -
and :

- () by striking “the agéncy’s” and insert-

| ing ‘“the Giovernor's or State agency’s’’,
§EC. 11, NOTICE OF DATA AVATLABILITY.

" Section 4 (16 U.8.C. 1633), as amended by section
10 of this Act, is further amended by adding at the end
the following: - -

. () Nomios OF Daxa AVAILABILITY—(1) Not less
than 30 days before making the fiual decisior: dn a coversd
action described in par;g_?aph E.%L_), the Secretary shall pub-

lish & notice of the availability of the’draft detérmination 7

of which scientific and commercial data qualify as the best
available scientific data on which the final decision will |
bé based and which such data do Giof so qualify, neluding

any on_goinguassess;_ng!':lﬁ.é that are expeeted to produce

such data.

“(2) The Secretary'shall provide the public with not
less tha;n 15 days to 1den1nfy any additional data that
should be consniered or to challenge the draft determina-

Obtained by Endangered Species & Wetlands Report, 7/7/05



Steve
Obtained by Endangered Species & Wetlands Report, 7/7/05

Steve
Obtained by Endangered Species & Wetlands Report, 7/7/05


© % 9 W B W N

[\ bJ HI—‘I—“.HH ot a-t- e
RE R REB &8 %3 & ™y ".r::'m BB B

‘Gon of any data, as békt available seientific data with re-
“spect to 3 covered action described in paragraph (4), in-
cluding the Teasons why suc.h data showld or should not |
‘beso eonmdered

" ¥(3) The Secljetary shall explain, in the notice of final
covered action wiﬁ respect 10 a covered action described
i:u"-para.graph (4)(A) or:*é(.B), or in a final recovery plan
or final biological opinion with respect.to & covered aetion

described in paragraph (4)(C) or (D), why dats identified |
or challenged in pubhc comment under pa:ragra.ph (2) does

or does not qualify as the best available scientifie data.

“ “(4) In this subsection the texxo ‘eovereél actiorg '

means—

T

“(A) a proposed determmatlon u.nder SubSBthDIl

(a)(1) that a species is an endangered species or a

tbreatened specles, . o Tt
“B) a proposed determmataon under sub-

seetion (a)(1) that would change the status of a spe-
. cles as an enda.ngeredspeeles or a threatened spe-’

‘cies ‘or would remove such & species from any list

published under subsection (¢)(1);

7 “(C) the development of a recovery plan for an
endangered species or a threatened species under
section 5;

Obtained by Endangered Species &Wetlands Report, 7/7/05
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“(D) the provigion to a Federal agency and an
applicant (if a.ny) of the opmlon of the ‘Séerétary on
_an agency action woder SBGFIOI]. 7(b}(3); and o
(B the designation of critical habitat undér

- section 4(a)(2).".

SEC. 12. RECOVERY PLANS.
(2) In GENERAL—Section 5 (16 U.B.C. 1534) is

amended—

subsectlons (k} and (1) respec’cxvelv,
(2) in subseetmn (1), as redesignated by para-
graph. (1) of this sectlon, by str_lkjng “subsection (a)
of this section” and inserting “subséction (k)”’; ‘and
| (3) by stnlnng so much as precedes subsection .
(k), as redemgnated by paragraph (1) of this section,
.and inserting the following: o
“REGOVEEY PLANS AND LAND ACQUISITION
- ‘fSEC. 5. (a) BEEGUVERY PrANS—The Secretary

' éhaJI .in accordance with this ‘section, publish a plan (m~

this subsection referred to a5 & ‘recovery plan’) for the
recovery of any speeles determmed under section 4(a)(1) ~

0 be an endangered species or a threatened species, unless

" the Secretary pubhshes in the Federal Register a finding

that sach a plan will not promote the recovery of the spé-

‘dies. * -

1), by redesignaﬁng subsections (a) and (b) as

Obtained by Endangered Species &Wetlands Report, 7/7/05
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“(b), PRIORITY OF Praxs.—The Secretary, in pub-

' hsh.mg g recovery plans, shall, to'the mdxitam éxtent prac- =
ueable, give priority 1 to those endangered Speeles or threat~

ened species, mthmrt rega.rd to taxonomic clasmﬁcatlom
that are most likely to benefit from such plans, particu-
Ia.rly those species that are, or may be,. in conflict with

' construebmn or other development projects or other forins

of econoimic actmty. . :

" #(e) Pran ConTeNTS.—(1) A recovery plan shall be
based on. the best available scientific data and shall include
thel following: l' .

“(A) Objective, measurable criteria that, wheo

with this Act, that the species be removed. from the
_ hsts pu‘nhshed under seetzon 4(0) .
LY(B) ObJectwe measurable ritefia to ackiéve
any desired level of abundance or. distribution of the ...
‘:§p§xj':ies distinet from the level that would result in
& determination, in accordance with fhis Act; that
the species ‘be removed " from ‘the’ lists .pub]ishéd"'
under sectlon 4((3) , |
“(0) A desmpuon of such mte-speclﬁc or other
actions as may be mecessary to acb.leye thg:, criteria

specified pursuant to subparagraphs (A) and (B),

'met, would resultma detérmination, o acdordagies ~ T T
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and such mmtermediate actions as are warranted to

- achievement of those criteria.
“(D) Estimates of the time required and the
cost to caxry out the actions and intermediate ac-

S 'make progress b

o ﬁom specified pursnsn csnant to subparagraph (C).

“(2) Any recovery ﬁla,n for an endangered species or
a threatened species that occupies more than one State .
shall identify criteria and actions pursuant to paragraph
(1) for each Btate that are neces'sary so that the State

ey Pursue & determma.hon that the portion of the species

fcund in that State may be rerioved from Hsts, published
under section 4(c).

“(d) RECOVERY TEAMS.—(1) The Secretary shall ap-

_ point 3 ‘recovery team to develop a recovery plan for sn

endangered species or a threatened species, and may pro-
cure the services of appropriate public and private agen-
eies a.nd insﬁtutiops and other qua]ified Persons.
“(2) A recgvery team for a species shall include the
fo]lowmg y o
. “(A) One representatrve of each Federal agency
that regularly conduets or suthorizes significant
.grcrund or water disturbing activities within the cur-
_rent range of the species.
“ “(B) 'Oﬁe représentative from each State within

the eurrent range of the spécies.

Obtalned by Endangered Species &Wetlands Report, 7/7/05
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1 “(C) Onue representative of amy recognized In-
2 . dian tribe that vesides within the étirrent range of |
3. the species. . '
4 “(D) One rej)fééentaﬁve from each type of pri-
5 vate activity that has been identified in the preamble
6 _"cq ‘any régulation issued pﬁrsiiant"tb section 4(a) or
7 ény consultation uﬁdexj section 7(2)(2) as posing a
8 risk to the species or its habitat.
9 “(E) One representative from each nongovern-
10 mental orga.nization or acadernic instituﬁon that ig
11 considered by the Seereta.ry to have special experinse'
12 in the species -
13 “(3) Any meri;ber!c;f the recovery team who d.lsa,p,rees
14 with a recommendstion or finding of the Tecovery team
15 may append to the reeovery plan ) wntten explanauon of
16 the member's views. . |
17 “(4) Recovery teamé appointed under thls ‘subsegtion
18 shall not be sub,]ect 1:0 the Federa.l Advisory Committee
19 Aﬁt(5APP USC) . '
20 " “(e) REPORTS TO CONGRESS —(1) The  Seeretary
21 shall report every wo yea;rs ‘to the Committee ou Environ-
22 ment and Publie Works of the Sepate and the Committee
23 on Resources of the House of Representatives on the sta-
" 24 “s of efforts to dHVBlOp and mplement Tecovery pla;us for
25 a]l endangered specles a:ud threatened species and on the
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1, status of all such specnes for which such plaiis héve been "
'2 developed '
3 “(2) The Secretary shall, to the maximuwo. extent
y praetmable melude _m such reports . for each listed

4

5 spec1es-—- ' , _

6 “(A) quantitative popwlation and distribution

7 data as of the time of listing, and the most recent

8  such information %ﬁable;_,

9 “(B) a measurement of the degi'ée'of confidence
10 n data included in the report ‘and |

ETURE “(C) ob,]ectwe and measurable criteria estab-

i2 lished and in effect wnder (as applicable)— ' o
13 . “;(i)'$ﬁcﬁ!51},5(0)(',1)(»5~) and (B bf,tléi$ Acty
" o :

15 (i) ‘section 4(£)(1)(B) (i) of this Act, as in

16° - effect mmediately before the enactrnent of the

' 17 B Threatened and Enda.ngered Species Recovery
18 Actof 2005 | SR
19 ”(f) PraLo NoTIOR AND ComEr—The Secretary

20 shall, prior to ﬁnal approval of & new or revised récovery "
21 plan, prowde public notiee and an opportunity for publie
22 review and comment on such plan. The Secretary shall
23 conader a.ll :mformahon presented during the public com-
24 ment pmod prior to approval of the plax.
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“(=) STATE ComumnT.—The Secretary shall, prior |
to fal apprcval of & new or revised recovery plan, provide

%" draft of such plan la‘%f‘-an opportunity $0 corument on
such draft to the Governor of, and State agency in, any

State to which the document apphes The Secretary shall

‘include in the final reccvery plan the Secrcbary’s response

to the comments of. the Governor a.nd the State a.gency
“(h) USE OF PLANS —(1) Each Federal agency shall

- gonsider any relevant best available ‘scientific d?.ta con-

tained in a recovery plan in. axy analyses conducted under
section 102 of the National Environmental Policy Act of
1969 (42 U.8.C. 4332). . .
“(2) The Secretary shall, in accordance with seetion
4(c)(3)(A), apply thc‘_ t_cntena, req;mred by scbsectwn
(&)(1)(4) or (B) i the recavery plan for & species in mak-
mg a dcterminaﬁon tvltctter the species should be removed

'from a list pubhshed under section 4(c) (1)
18 -

“(3) Nothing in this.section. shall be eonstraed to au- -
thcrlze a recovery plan. to establish regulatory require-

roents or otherwise to have an effect other thag 'as non- 7

bmdmggmdance o
() PFJRIODIC REVIEW———The Secretary shall, at

8 TeCOvery pla:c, pubhsh the ﬁndmgs ‘of_such review, and,
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¥ to be necessary, initiate ve-
vision of the plan.

“() MoNITORWNG.—(1) The Secretary shall iniple-

ment ia System mcoopgratxon with the States to monitor.

effectively for not less than five yoars the status of all spe-

cies that have recovered to the point at which the méas-

- wres provided pursuanttofbas Act are no longer necessary
and that, in accordanee with thig section, have been re- .

moved from the lists published under section 4(@).-

“(2) The Searetary shall wake provpt use of the au-

thomty u:uder sectlon 4(b)(7) to prevent a swgmﬁcant risk
to the well-being of any E'{J.Gh recovered species.” '
(b) Ommc,a;u AND CONFOBMNG AMEND\IE\TTS —

(1) The table of conterts in the first ‘section is -

amended by strlkmg the item relating to section 5

,{.aﬂd msertmg the fo]lcrwmg- |

“Sec. b. Recovery plans and Iaud auqumﬁon "o

(2) Section 6(d)(1) (16 USL. 1535(d)(1))
| Iamended by stnkmg “sectmn 4(3‘) ? and inserting
| dsection 5G)7. '
' (3) The Marine’ Mammal 'Proteci:ion Aet of
' 1972 is amended-—. | o .
(&) o section 104(e)@)E) (16 TSC. .
1874(0)(4}(A)(]1)) by striking “section. 4(f)” ~ °
__and inserting “section 5”'; and '
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33 :
(B) in section 1150)(2) (16 US0.
- 1383b(b)(2)) by stnkmg “sectwn 4(f) of the
" Endangered ‘Spedies Act of 1973 (16 T.S.C.
1533(f))” a.nd inserting “section 5 of the En-
' dangered Specles Act of 19737, '

"SEC 13. coommnonwnﬂ STATES.

Section 6 (16 U.8.C. 1535) is amended— |
(1) in subsection (c), by addmg at the end the
following: T
“(3)(A) Any cooperative agréement entered into by
the Secretary under'tﬁié- gqbseetibn may also provide for
development of .ﬂa'_pro@-am for ¢onservation of species de-
termined to bé candidate species pursuant to section

4(b)(3)(B)(iii) or any crl'.her species that the State and the |

:.Secretaryagreematnskofbemgdetammedtobean :

endangered species or threatened species under section
4(‘3.)(_1). Upon co,mpletmn of consultation on the agree-

‘inent pursuant to subsection (e)(2), auy icidental take

statement issued on the agreement shall apply to any sach

' species, and to the State and any landowners enrolled in

any program un@er__ﬁhg_r.gg;:eeme;lt, without further con- |
sultation (eZcept any aﬂéiﬁonal_eonwltaﬁon pursnant. to
sobsection (e)(2)) if the species is subsequently deter-
mined to be an endangered species ,01; a threatened species

and the agreement remains an adegquate and active pro-
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1 gram for the conservationi of endangered species mnd
threatened species.
' . 4(B) Aoy eoopers.txve agreement entered mto by the -
Seeretary under this. subseetwn may also prmde {or monj-
toring or assistance in monitoring the status of candidate
,species pursuant to section 4(b)(3)(e) i) or recovered spe-
cjes, pnrsuant to section 5(3) N
“(4) Any cooperat.rve agreement entered into by the

-R= 1 -4 o B W

Secretary under this subsection that prmudes for the en-

Yl
D

rollment of pmate lands or water nghts in any Pprogram -
. :esta.bhshed by the agreement shall ensure that the decision

™~ —

.to enroll is voluntary for eaeh owner of guch lands or water

Bomgdts’
14" “ @) in subseetion (@(1), by
i5 (A) tukmg pursuant to subsecuon () of
e thls seetlon “ ) N
‘ 17 R (B) stnkmg ‘or to assist” and a]l that fol— "
1?_» lows throngh “section 4(g’)” and inserﬁ;ng ‘pur-
19 o suant to subsection (c)(l) and’ (2) or to address -
20" - candldate specleéﬂbr other species at risk and
21 ., rtecovered species. pwsqa.n.t. $o  subsection
2. @@%ed e i
2 . ©m éubparagraph (F) by_ striking |
214 | “monitoring the status of candidate species'”
25 " and inserting “‘developing a conservation pro-
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35
_gram for, or monitoring the status of, candidate
i gpedies or otherspecles determined o be at risk
pﬁmﬁnt ‘qe_éubsection,(é) @7
(3) in subsecﬁon (d)(2), in the matter following
: “clause (ii), by striking “his” and’ msemng “the Sec-
' reta.ry’s”, and
(4) in subsection (e)— .
(4) by inserting “(1)"? before the first sen-
. tence;, L. S |
(B} in pa.ragraph (1), as designated by
paragraph (1) ofﬂus subsection—
() by Sh':lking “his periodic réview”.
: and msermng “periodic, review by the Sec-
retary” and e
(11) by stzihmg “at no greater than,
annual mtervals ! and inserting ‘‘every .3
years", aiud | '
(©) by adding at the end the fo]lowmg .
H(2) Any ¢ooperative agreement entered into by the’
Secrstary woder subsection (e) shall be subJect to section

- T(a)(2) through {d) a:nd regulahons mlplemeuhng such

.provisions only before— -
“(A) the Secretary enters mto the agreement;

and

Obtained by Endangered Species & Wetlands Report, 7/7/05
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036 :
“(B) the Seeretazy approves any repewsl of, or
~ amendment to, the agreewent that— o
“(1) addresses species that are determined
to be endangéféd species or threateved species,
. aré not addressed 1o the agreement, and may be
"affected by the agreement; or .
“135) ,ﬁé;#zii;ﬁfo:maﬁon ghout any species ad-
| dressed in the égréement that the Secretary _
&etermines—~ '
. “(I) constitutes the best ava;il_ablef 8ei-
entific data, and .
- “Q;) :l’i_ndicates_ that the 'agreément
may ﬁ#ﬁé;..ﬁ&v@e effecf;é. on the, speces .
| .that had _\not, been considered previously . .
whex. Pthpwg.grégment Wé.g entexed into or
| durmg a.ny revision itﬁergof or ameddment
- thereto. .. .
“‘(3)' The Secreta.ry ;qajr suspend any cooperative

‘igresment; establishedl pwisuant to subsection (c), after

consultation with the Governor of the affected State, if

" the Seeretary finds durmg the p_erio_die rewew required by

paragraph (1) of this' subsection that the agreement no

longer constitutes an adeguate and active program for the

conservation of endangered species and threatened species.
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“(4:) The Seereta:ry may texminate any cooperative

a.greement entered mto 'the Secretary under subsection

ey '

. (@), after consultstion with the Governor of the affected ~ . .

O = o u__.‘--e us xd*':-..-..,

10
11
12
13

14

15
16
17
138
19

20

21
22

State f—

CTH(A) as’ %Ef%‘of the: proee&uresof section
T(a)(2) through (d) undertaken pursuant to psra-
graph (2) of this subseetion, the Seeretary deter-

- mmes that eontmued implementation of the coopera-

tive agreement is likely to jeopardize the contmued ,
e:zustence of endangered species or threatened species

- oor result in the destmetton or adverse modifieation

of eritical habitat, dod the eooperatrve agreement is
not amended or rewsed 1o mcorporate a reasonable
and pmdent altemame offered by the Secretary
pursuant to section 7 (b)(3), or ,

“(B) the co_egeratrve ‘agreement has been sus-

 pended under patagraph (3) of this subsection snd

has not been amended or revised and found by the
Secretary to conetitdte an adequate and active p_re- )
gram fq;j the conseryamon of endangered speeiesl and
t]‘:areatenedde;tk‘aeeiee mthm 180 days after the date of

the suspension.”.
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1 SEC. 14 INTERAGENCY COOPERATION AND CONSULTA-

2. TION.
3‘ ‘ (a) CONSULTATIREQUIREMENT —Seetion. 7(a)
4 (16 U.8.C. 1536(a)) is émended—— K .
5 -" . (1) in paragraph (1) in fhe second sentence, by
6 . .. . ' ngered species” and all that follows
7 h tbrongh the end of the sentence and inserting “spe-
8 cies determme_d to be endangered species and threat-
9 ened Speeiés under section 4.7;
10 (2)in parsgraph (29— |
BV . (A) in the first sentence by striking “ac-
12 tion” the, ﬁrsb plaee 11; appears and all’ that fol-
13 ~ lows through “1s not”’ é,nd inserting “ageney ac-
14 . tion authorized, funded, or cdrriéd out by such
A3 . .3-391103”811 N ‘e e
i6 | (B) in the ﬁrst sentence by stnkmg un-
17 less” and all that folluws through the end of the
18 sentence and msertmg & penod, .
19 | (C) in the second sentenee. by striking
200 7 “best seientific and cominercial data available”
.21 oand inserting “best available scientific data”;
o wd o
23 (D) by msertmg “(A)" before the first sen-
24 : tem;e and by ad.dmg at the end the following:
25 “The Secrotery may idenitify épeoifié agency sc-

26 tions or categories of ageney actions that may



| paragraphbyaltematxve proceduﬁqslt‘to; ..the pro- -
cedures set forth in this subsection ‘and sub-
_seet;ons (b): thirons ;(d) except that subseehons
(b)(4) and (e apply only fo-an aehon that
'~ the Secretary finds, or concurs, does meet sich
- stauda;rds and the Secretary shail suggest, of

o 'concur mn a.ny snggested reasonable and pra-

VISR K- NI SR Y

dent alternatives described i subsectlon (by(3)

10 for. any aetwn determned ‘not to, ‘meet such
h 11 ; standards Any‘such agency action, or eategory
12 of agency acuons shall be idenfifiéd, and any
13 such alternahve procedures shall be established,
14 by 1
15. . to the date of enachment‘ of this A
16 ‘. (3) in paragraph (3), by striing “his” énd in-
o sertmg “the appheaﬂi’é", '&
18 (4) in para.graph (4)

19 ' (A) by stnking “hsted under section 47
20 | a.nd msertmg an endangered Species or a
21 | threatened speeles, ; and ' "
22 (B) by msertmg “ under section 47 after
23 such speeles” and S
24 ®) by add.mg 2t the end the fo]lomg
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40 .
“(5) Any Federal agency or the Secretary, in con-
-Gueting any analysm pumuant to paragraph (2)? sh:all con-
niy the effects ' "ageney action. 'tbat are distinet

from a baseline of all effects upon the relevant species or

crrtmal babitat that have_ occurred or are oceumng prior
4o the getion.”. i ' o

(b) OPmNION OF S_EGBET.;RY.“Section T(b) (16
U.B.C. 1536(b)) iz amended—

(1) in paragraph (1)(B)() bY msernng ‘pernait -

or hcense before * apphcan

(2) in paragraph (2) by msertiog * permﬂ; or Li-

cense” before “apphcant” S

(3) in. paragraph (3)(A)—
(A) in the first sentence by inserting “pro-

- .g__\___pDSEd” before ,‘wntten statement” and,

(B) by striking all after the firt sertence

' and imserting the following: “The Secretaxy
S sha.ll eon.sxdm: ,any comment. from .the, Federal .
| . agency and the perwit or lcemse applicant, i} 0

&Iy, prior to msuance of the final written state-

 Jent of the Secretary’s opimion. The Seerstary

'sha]l issue the ﬁnal written statement of the
- Secretary’s oplmon by providing the written

statement to the Federal agency and the permit
oT heense apphcant if any, and pubhshmg of
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e notice -ofthewritten statement Ef;t‘:b’e Federal

'Fe’gister.' If jeopardy or destruction or adverse’

3 modlﬁcauon i found, the: Seeretary shall sug- =~ .
. t in the fitislwritten statement those reason-
3 able and prudent .altemauves that the Secretary
6 beIiEVes Would-ilnot violate mlbseqtion (a)}(2) and
s . sk z
B - cant, ]f any, in unplementmg the ‘agency action.
.9 The Secretary shall cooperate with the Federal
R ;. ageney. andany permat or. licensé applicant in
| 1.1H . the preparahon of a,ny suggested reasonable
C1ze and prudent alternatives.”’; '
13 (@) inpwegmph (49— |
| 14 (A) by redemgna,tmg subpa,ra,graphs (A),
15 ('B), and (C)_:fa_fs‘clausgs (1), (@), and (iii), re-
16 meiwn o
7 ® bymsmmg “(A) after (@,
18 (C) by stnkmg “the Secretary shall pro-
19 - vide” and all that follows through “with a Wit
20.  ten statement tha,t—” and joserting the fol-
21 lowing: “the Secretary sha.l} include in the writ-
22 ten statement under parsgraph (3), a stetemeat.
23 described in subparagraph (B) of this para-
24 graph. |
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. 42
t° “(B) A statetent deseribed in this subparagraph—

3 (5) by adding at the end the following:

4 “(5)(4) Any terms and conditions set forth pursuant
5 4o paragraph, (4)(B)G) bl be roughly proportionsl in

6 exfen; to thé Jmpact of the Jimcidental t‘ﬁgmidenﬁﬁed

7

3

9

pursuant to paragraph (4) in the written statement pre-

pared under pa.ra.graph" 3)__. |

- #(B) I varxous terms and condmons are avamlable to

_10 comply with paragraph (4)(B)(xv), the terms aid eondl-
11 tmns set forth pursmmt to that paragraph—

12 7 o (1) TOmst be eapable of sudesssful imoplénedta.
.13 7 'tion; and T )

4 “(i) most be cons1stent with the ob;jectwes of

:‘1:5  the Federal agencyf and the permlt or Veense apphi-

16 cant, if any, to the greatest extent possible.”.

17 (c) BIOLOGIGAL ASSESSMENTS —Seetion. 7(e) (16

18 US C. 1536(c)) is amended—

19 . (1) by striking “(1)";

20, -, (2) by striking paragraph (2); |

21 | (8) in the ﬁmt ‘pextence, by striking “which is

22 listed” and all that follows through the end of the
23 sentence a.nd mserting “that 8 &etermmed to be an
24 endamgere& species ‘or a threatened spee:Les, or for

25 which such a determmatxon is 'oronosed marsuant to
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10
11
12

3
T

15
17

18
19

20
21

23
24

" section 4, may present m the area of such pro- .
posed action.”; end. | |
. (@) in the seoond sentence, by striking “best
sment:ﬁc :a.nd commemal data avallable” and insert-

' mg “best available smentlﬁc data”

d) EI,:]:BENATION o ”ENDANGE:RED SPECFEESS GOM—'

MITTEE EPROOESS, 'Anmrsmam APPEAL-—Secnon 7

(16 U.8.C. 1536) is axended— N |
(1) by Tepealing subsections (e), (f), (g), (0,
@, G), (®, O, (@), snd ()
(2) by redesignating subsections (o) and (p) as
aubsecttons (f) a,nd ‘(g) respectwely, .

o) Anmmmvmm AI'PE.AL PRECEDURES.—(1)
- Any é.j;)phcant for 8.0 ____,_::"_ i"or hcense that is the subject

of a determmauon altematrva measure, term or cond.l— :

V‘tmn descnbed in paragraph (2), -and any person that
would be m;yured by sueh & determination, alternative,
measure, term, or condmon, may file an adm:mstratwe

appeal of such matter m accordance with sectmn 11(1)
22

“(2) The determmahons, altemahves, mgasures,

terms, and condmons referred to in paragraph (1) are the

. foltowing:

after subsection (d) the fol-
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10

A1

13

15
16

17
18

.19

20
21,

22
23

24

25

“(A) Any determination made with respect to
ch  pert nse  pursuant to: subsection
(b)(3)(A) that an agency action complies with or vio-

__ Iates the standards iz subsectmn (&)(2)

- 4(B) Any

T suggested with respect to such permit or liense pur-
‘ sﬁm to subsection (b) (3)(A).

- 4(0) Any. e

* terms and eondmons, estabhshed w1th respect to
_ such permit or hcense pursuant to subsection
- BOO o @7,

12

(4) in subsechon (£), as redemgnated by para— ,
graph (2) of tb.ls subsectwn—

L (8). mtth‘ 'head.mg, by stnkmg “ExmMe-
HONASPROVIDING” and . _ . .

(B) by stuking “such sectlon” and all that
.—“(2)” a:ud mserhng “sueh sec-

1;1011,”, and

(5) m subseetmn (g) as redemgnated by para-

graph (2) of thls subsechon— .

(A) 111 the ﬁrst senbence by striking “is
authorized” and all that follows throug “o

3 th:s sectnon” and inserting “may . exempt axn.

agency actlon from compliance with the require-.

ments of subsections (a) through (d) of this -

Obtalned by Endangered Species & Wetlands Report, 7/7/05
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| seeﬁon.befdm’the imtiation of. such agency sc-
2z | tion; and |
e (B} by
SEC. 15. INTERNATIONAL OOPERA’I‘ION
Section 8 (16 U.SLU.' 1537) is amiended—
. (1) m subsechon (2) m the’ ﬁet sentence by
, stnk:mg “any endangered spemes or threatened spe-
cies listed” and inserting “any species determaned to

the second sentence

be an endangered speeles or a threatemed species”;
10 .. @i subsectmn (b) in pa,ragraph (1), by strik-
11 ) ing enda,ngered specxes and threa.tened species list-
o _ed” and inserting: “species Getermined to be endan-

13 gered speclee and-threatened species”; and

14 - (3) subsectlon (e)(1), by sm]ﬂng “his” and
3 .. inserting “the Secxefta.ry’.s”
16 §EG. 16 mm'mom 'AND SCIENTIFIC AU-

17 . . THORITY. ,
" 18 Sectlon SA (16 U C 1537&)) i amended—
19 (1) in subseetion (=), by striking “of the Tate-

20 riox (heremafter m 'this” section referred to as the.
21 ‘ ‘Secreta.ry’)” - o
22 (@) in subseehon (d), by striling’ “Merchant

23 'Marine and Fisheries” and inserting ‘“Resources’; ,

25 ' (3) in subsectmn (d)»-— ‘ '
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(1) fn’subses i @ o
(A) m parag:raph (1), in the matter pre-

Obtalned by Endangered SpeC|es & Wetlands Report, 7/7/05,
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10 cedmg subparagraph (A), by stri]ﬂng “of this
_ 11 Y ot i . ’;E%.ft'o any endangered = ecies of
12 | fish or wﬂdhfe listed pursuant to seetlon 4 of
13, 4thus Act” and ";sertxng with respect to any
g4  fishor wildiife deterniined t be an
15, eng red sﬁemés under section 47; | |
.16 o (B) i paragraph (IX@), by stnkmg ‘
U “irestemed s A s ot
18. ‘sua,nt to sectlon 4 of this Act” and msertmg '
'1'9_ “Speczes of ﬁsh or wildlife determmad to be a ;
.20, _ threatene& spee:les under seetmn 45 -
21 (C) m para.graph (2), in the matter pre- _. -
22 . ceding subparagraph (A) by striking “of this
23 | ;Act wite res;pect to any enda.ngered species of
24 | plants hstéd‘iiursuant 1o secﬁon 4 of this Act”
25 and mser'bmg Wlth respect to any species of


Steve
Obtained by Endangered Species & Wetlands Report, 7/7/05
                                  http://www.eswr.com


SEYR

1 plants determmed to be an enda.ugered species
.2, - under sechon 47 and .
s Dy aph (Z)CE), by, striking “list-
4 ed pursuant to section 4 of this Act” and in- =
5 serting 'ffdeteg?@ed to be a ﬂ;reatened'spédies
7 (2) in subsectmn (bo)—
8 (A) by striking “(1)” before “Seacms”
e I a:ad mserhng “(1)” before the first sentence;
.16 (B) in paz‘agra,ph (1), in the first sentence,
11 by smkinu “addmg such” end all that follows
2 through : Provi ided, That” nd inserting “de-
13 | | termlmng suchﬁsh or wﬂd.hfe speeles t0 be an
14 endangered spee:les or a threatened specles
. under secﬁoné: 1f’ _and

['I‘lus amendment 1s ‘roposed 1:0 replace the antl-
' qua.ted Proviso stmcture with text” that woore clearly
. states a_condltmn for the - rule set forth n the axnended

16 (C) .in paragraph (1), in the second sen-

17 . tence, by siacMng “‘addng such” and all that
18 fo}lows hrou :“thls Act” and msertm)g “deter-
19 miaing éueh ﬁsh or ‘wildlife species to be an en~
20 dange_red: s_z__)gg.;'}eigr a threatenéd_ species under

21 -
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. 48 : : Lo
" (3) in subsection: (c)(2)(4), by strikirig “an en-
" dangered species listed” and inserti_ng_.”a,gpecieslde-
_ termined to be an"ehda.ngered speeies”;
7 (4) T subsectmn (D— _ -
(A) in paragraph (1)(A) by stn]nng clavise
(1) and msemng the following: “(1) are not de-
' termined o e enda.ngered species -or threa,tw
ened species upder section 4, and”’; and |
(B) in pragraph (2)(B), by striking “bi
.- each place xt appears aald imserting “such per-
| sor’'s”

b)) m subsectwn (e), by stnkmg clause (1) and.

msertmg the fo]lomp.g "(1) are not determined to o

‘be enda:ngered spécies Or threatened species’ under -

section 4, and”; and
(6) o subsestion (B— S
(A) 1 1n l;aragraph (1), n the first sentence,.
by stnlnng clause (A) and inserting the fol-

) gered specles or threatened gpecies under see-

" tion 4, a.n

(B) by stnkmg “Secreta.ry of the Interior”
each place it appears and inserting “Seeretazy”

and
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.49
" (O) by striling “his” and inserting “tbe

SEC. 18. EXCEPTIONS TO PROHIBITIONS. -

(a) INCIDEN’IE&IJ TAKE PeraiTs.—Section 10(a) (16 '
e by strbing subparegeaph (C)

of paragraph (2) and msertmg the fo]lowmg |
(3) Any terms or conditions offéred by the Seeretaz:y

- pursuant to parsgraph (2)(B)(v) shall address only such

eﬂects on the affected spemea of the activity or activities

10 to Wthh the pemt apphes that are distinet from a base-

11 Yine of all effects upon the‘spemes that have occurred or

P S

- R - s

12 are ocearnng prior to the actmty or activities. .
13 “(4) Any terms and. condmons offered by' the'S‘a‘cn“ Lo
14 k_reta.ry pursua.nt to paragraph._(Z) B shall be roughly: o
15 r“propomonal n extent ‘to | e.ﬁpact of the meldental tak- )
16 ing spemﬁed in the conservamon plan pursuant to in. para-

17 graph (2)(A)(1) In any case in. whleh vancms terms and

' 'llwg’{conmhons are ava:ilab‘e- ejterms and cond:rtzons shall be

19. capable of successful implementation and shall be econ-
2__0 .sxstent with the ob,]ectwe of the applicant to the greatest |
21 -extent possible. S

22 “(D)(A) If the holder of a permlt 1ssued under thls o
. 23 ‘subsection for other than scientifie purposes is il eompli-

' 24 ange WIth the terms and eondmons of the permit, and any

25 conservation plan or agreement meoszorated by reference . -

Obtalned by Endangered Species & Wetlands Report, 7/7/05
. +. http: [AVWW.eswr.com


Steve
Obtained by Endangered Species & Wetlands Report, 7/7/05
                                  http://www.eswr.com


't therem,the Secretary magr'.not require the hOl&er without
the consent of the holder, to adopt any new mmxmlza’aon
mitigation, or other measure with respeet to any species

¥ "!adequéfely covered by the permit &urmg the term of the
permit, except as prmded in subparagraphs (B) and (C)
t0. meet mrcumstanees that have cha;uged subsequent to

ﬁthe maua.nce ‘of the- p’ :

“(B) For any changed circﬁmsﬁance identified 1n the

permit or ineorporated document, the Secretary may, in .
10 the absence of co::sentofthe permit holder, require only
11 such additional minimization, mi‘cigaﬁén, or 'other meas-
12 ures as are a]ready prov:tded m the permit or incorporated
13 document for such changed cu‘cumstance

14 “(C) For any changed circurnstance not identified in

the peI'IICIlt or meorporated document, the Secretary may,
3 £ oon: o,f‘chepermxtholder,reqmreonly
17 .such addltlonal mmamon, mitigation, or other eas-
18 ures to address suc.h cha.nged ‘circumstanece that do not
';1_9;__.mvo}ve the. commztm abf any adﬂlinonal Jand, water, or . .

20 financial compensah(m not otherwise comuwitted, or the

e Pk,
RS

21 -‘lmposlt_mn of additional .restrictions on the use of any
22 Tand, water or other natural resgurces, otherwise available.
23 for development or use, under the orig-ixgal terms and con-

24 ditions of the permit or incorporated document.
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::CD) The Seeret.ary? sball have the burden of proof'

'3 scientific data, the occurrence of any ehanged eir-

4 cumstanees for purposes of this pa.ragraph.

issued prior to the da,te of engetment of the Threateneé[
and Endangered Speme : Recovery Act of 2006 "that (or
of whleh the mcorporaq Rd: agreement) contams prawsmns. _

. that do not matenally differ in effect from .the terms. of

© co SUR- N

10° ’c]:us paragra.ph shaJl be govemed by this paragraph Any
| 11 regulahons promu].gam& pnor to such date that do not
12 .matena]ly differ in effect from the terms of tl:us paragraph

. 13 : shall rerain n effect u.uless and until they are a.mended .

. 14 i () [V The - shall revoke a permlt issued

15 ,under paragraph (2) 1f the Secretary finds that the per-
16 mittee 18 not complymg wrth the terme and conditions of |

17 --thepenmt s i | :

1.8 ' “(B) Any permlt subJect- to paragraph (5)(A) may be
19 revoked due to cha:nged elrcumstanees only IE—

20 “(1) the Secrel;a.ty' determmes that eonhnuatlon
21 - of the acﬁ;rvrtles te W’thh ’che permlt applies would be
22 meonmstent wnt’l:]r}E the eriteria o paragraph
B @EG. |

24 ‘ E(i) the Secretary-promdes 60 days notice of

reévoeation t0 the permittee; and
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“(iii) the Secretary, despite the Séeretary’s best
2 efforts, is unable to, and the permittee chooses mot

4 “(7)(A) Tn preparin ényenwronmental 1mpaet state-
5 -m_ent or environmental _a_gg;essxﬁeni required woder seetion
of the National Ex coume of

| 7 ‘USCH 4332) with respect to the a,ppheahon for and

8 issuamee of, a perm1t tmder thJs subsection, the Secretary
9 is not required to 1dent|fy or analyze the impacts and po-
10 tenma,l mmmzatlon anc'l mlhgatlon measurés related to
11 any alternative other than_ the alternative presented by the’

12 _, permlt apphca.nt m the conservaﬁon pla.n or other pernuit

13 .' appheatlon document ‘and the no- actlon alterna,txve

-14. . *(B) The Seeretary shall issue regulahons under -
: 15wh:zch the Secretary subject to the ava.llabﬂlty of appro-
.':.‘i:ﬁ;ﬁ."pnahons shall re::mburs . a’ person that iy an spplicant

17 for a permit under this subsectlon for reasonable amounts
18 paid by, the person fo

‘ggpgrat:_ton for the Secretary by
19 & contractor ‘.o‘r Utherperson selected by the Secretary of

20 any environmental iripaet statement or envirohuiental as- -
21 sessment or related Idocumentatlon or. study, reqwred‘ :
22 under aectlon 102 of fhe "Natmnal Environmental Policy

23 Act of 1969 (42 'U.8.C. 4332) with respect to the applica-

24 t10n for and mmlance of the pemut
.25 . %(8) Section 7(a)jz"_;:_ 1l not apgly to—
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" 5B, . .
__amendment of-any _permlt

or other than tific purposes undér ‘this sub-

3. . section with respect to any speciés to which the per-

(B:)‘ any agency actmn that may aﬁEeet such

6 specms 1f the action mplements or 18 consistent with

or a.greement muorporated by

S reference 111 the perniit.
9 . Y9 The Seereta.ry shall publish notice of any deci-

. 1o sion - to issue or deny &n appheahon for issuamce, or -

:f-l"":a.mendment of a permrb : der this sectlon in the Federal
12 Register 15. days before the efEeetlve date of the permlt .

' :13_ “(10)(A) Amr appllea.nt ‘for or holder of a pemm
4" under this subseotio 'ty file an administrative appesl
15 in accordance with section 11(1), of—

16 B (1) any & jal f am application for the permit
8. . .' .“(ii) any term ‘or condition thé Secretary re-
19 ;qgégfgs_ beuinclndegl!__ m the permit or :haceﬁmpanjingl .

20 'Q-‘i-doc%ument asacon&:tmn of . approval of the permit
21 .or an ameudment thereto, or
22 . (i) any suspensmn or revocatlon of the per-

24 “(B) Any person. ‘uhat wuul(l'be mgured by the

25 lssuance or amendment of a permit under this subsec’aon'
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_and 2]l that follows through “section 4 of this
Act’ ! a:ud mserhmg “an endangered sPemes or &

-7

10 mmamon that the speeles is an endangered spe-

e threatenedg;aspanes and the subseguent deter-

11 . ciesora threatened species under section. 47;
A2 (B) bystnk:mg “section 9(a) of this Aef” "
13 %.'-and msertmg ‘sectto.n 9(a)”’; and .
14 ' (C) by strﬂs:mg “ﬁsh or‘ wildlife Tisted b}f
15 | Secretary. :7. e:ﬂdﬂngered” and “inserting

6 ‘é";l*r?ﬁsh or wildife determined to be s eadan-
17 gered specles‘_e_l:_rfuhreatened speeles by the See-
| 19 o 'T'.;i:(2)#11’;ip;.;'agraphf‘(2)__

20 o (4) by msemng ‘or & threatened species’’

-2 after endangered spemes eaeh plaee it ap-
22 pears,“‘and S

23 (B) in B‘lbpamgmph (B), by str:kmg" > Mist- T

R R ed specaes _and msertmg endangered speeles
25 T op threatened epeeles” and

Obtalned by Endangered Species & Wetlands Report, 7/7/05
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2 serting “the Seéretéiy’s”.

: y‘h10 USC 1539(h)(1)(B

'3 - e) PErMIT AND: EXEMPTION POLICY—Section

(1) bys’mkmg ‘his” and inserting “the™;
6 (@) by mserhng “or threatened species” after =

g (3) bystnhng of ‘this Act”.

9 (d) ANTIQUE ARTICLES.—Seetion 10(h)(1)(B) (16
| iS g;amended by striking “endan-
11 gered spemes or Wthreatene&: Especles listed” and msertmg

12 “gpecies’ determmed to be an endsngered species or a

A3 threatened specles’f R '

14 (e) EXPERMNU:AL POPUL&TIONS —~Sectlon 10(]) '
15 (16TS. C. 1539G)) is amended— -

16 - (1) in paragraph (2)(B), by smh-ng “informa-

17 hon” gnd mseri;mg “geientific data’; :

18 (2) n paragraph (2)(0)(1) by striking “listed”

19 aﬁd msertmg “detexmned_to be an endangered spe— N

' 20 s ora.thre ened Species’; and s

21 (3) by a,ddlng at the end the following:

22 .“(k) INVASIVE SPECIES mUse of pestmdes in ae-

23 cordance mth the e eral Iusectlclde Fangmde and .

24 Rodenticidé Act (7 U. §.0. 196 ot seq, ), preseribed burns

,'25 Do accordanca with the Clean Air Act (42 T.8.C. 7401

: -'Obta:ned by Endangered Spemes & Wetlands Report, 7/7/05
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1 et seq ), and Dther methods in aeeordanee with. epplicable

10 a'ny'of the probibltmns under see-

7 tlon 9 or section 4(d) if such use is identified in—

.. "T !_8 )

10

11

12
13

14 (R T

16

19
20
2
22
23
24

" document) ‘jssdied or

“(1) 8 recovery plan prepared 'under seetton B;
 undertaken pursuant to sectlon_

“(3) a pern:ut If-agreement (or any associated
| executed, reSpeeﬁv'er,' u.nder' |
section 10(a); or . - o _
“(4) 2 eooperétrve_ agreement entered into by
State under sectioir 6.”.

- (f) Mlsommmotis TECHNICAL CORRECTIONS.—

(1) Sechon“*‘IO f). (16 USC 1539(f) is

(A) by ingerting after “(f)" the fo]lowmg
| “PRE-ACT PARTS AND SCRIMSHAW.—";
(B) in parsgraph (2); by stiiking “of this
Act” each place it appears; : '
 (0) in paragraph (3), by striking “he” and
| . mserhng“thepex'son’ ’ a.nq




10°

12
13

21

22
23

“ m mdémms
Sectmn 11 (6 U. STC ‘.1540) is amended— '
(1) in sabssetion, (2)(1), by striking “kis” and
mserlnng “the Secretaxy’ §7; .
(2) in subsecinon (a)(B)—— - .
rlar “he and mserlmg “the de-

“hig or her” and inser’tilig "

() i subsection BY(I)—

(A) m the ﬁrst sentence by - stnlnng
fined” and _:a'll that follows througzh the end of
_the santencé kamritmsertnng “Ye fined under title’

| .18, United States Code, mpmoned for mot
_more than 1 year, or both.”; and -
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58
(B) in theisecond sentence, by stri]nng .
- =3% S ...-:= 'ﬁhe d Of

~ the sen’cenee and msertmg “be fined under title
4. 18, Umted- States Code, imprisoned for mot

6 (4) in Eubseehon (b)(B)—
7 (8) bystdkmg “be”’ a.ud mserh.ng “the de-
8. fendamt; |
. 9 - (B) by str:kmg “hls or her” a;nd msertmg
R R I"the defendant’ e _ R
AL (6) in sobssetibn ';(cn by siriking “bis” and ; Lo
B 12 N sertmg “the ofﬁcer’s-idr employee 8"; :
3 . (6 in subsectlon (e)(3), in the second .

_: _‘21%'_;"_‘._:{;33;ESQntence— . :
“ 15 B (A)‘by strikmg “Such persons a:nd msert—‘
16 “Suehapmon” end |0 '

“hls’ and msermng “the’

19 (7) in subsectlon (@ (1), by smkiﬁg “hm” and
.2:0 o msertmg“the =0 {,and L '
21 (8) byaddmg-a.t\the end the follomng

22 “(i) PROCEDURES FORADI\HNISTBATIVE AppEATS—
R 23 (1) In ‘th.s subsectton the term eovered appeal’ means any
24 a.dmmasn-atwe é,ppe_‘_‘under section - 7(e) or section
257 10(a)(10).

Obtalned by Endangered SpeC|es & Wetlands Report 7/7/05
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i

17

18

20
.
._22

*c: N

‘fpaxtment or ins

() A person mey not 'Ele a covered appeal on the -

bas:ls of bemg m_]ured by the matter that is the subject

(3) A covered appea.l may not be filed by any person
aehn.g in their eapaemy"as an. officer, employee, agent, de-
strimettality of the Federal Governmext, -

| “(4) Any covered appeal shall be filed with the See-
retazy o la:ber than 15 da.jys a.fter pubhcatlon m the Fed- |

cable, notice of issuanics of & writ-

ten st&tement of the Secreta.ry’ S opn:uon issued under sec-

: tmn __‘7(b) (3) or nohee concerting issuance of, or amend-

1o, & permitn ;’ on 10(a)(9). -
“(5)(A) The Sem‘etary shall i 1ssue ) wntten decision

in any covered appeal pursuant 0 paragraph (1) before
‘e end of the 50

tiod beginning on fhe date of the
filing ‘of the appeal “ |

: “(B) If no deGISIOIl.IS issued by the Becretary before
the end of such. 3 g penod, the ggvm:ed_appeal is .

deemed to be re,)ected

“(6) No decls:on on an a,geney action or issmance of

apermt or permlt amendment that 18. subJect to admimis-

Obtalned by Endangered SpeC|es & Wetlands Report, 7/7/05
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9 mng on the date -of publication of notice in the Fed~
- 10 eral Reglster under sectlon 1MmEY or sectlon'

1 i;«;_-,;ﬁ.«,:{‘-f,f:'10(3,)(9), resp'__ if an appeal is filed in accord-.
12 anee with. this subsectmn

I “(7) 'I‘he Seereta;ry sha]l dispiss ainy covered’ appeal

a “(A) 4'I’he appeal xs"'not ﬁled mmeiy m accord-' -
16, snce vith pafagreph ().
o ) 0 e f & ot sppd e e
| 19 that ; is the subJeet of the appeal the pérson does not. )
‘ 20 : lqualrfy on thet ba.sm.!_or under the regulatxon issued
o 'under paragraph (9)""_
.22. ‘ “(G‘) The cha]lenged action is not an action .

23 .‘Ithat i8 sub,]ect; ’oo- adm:mstratm appeal under sec- B

Obtalned by Endangered Species & Wetlands Report, 7/7/05
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“(D) The. requested rehef canmot be gramted

2 " under law or regulahon,

-qwred by the regulation lssued under para.gr&ph (9.

: “(8) A decision i:he Seereta;qf ox. a1 appea.l under
iph. (1), comstitates the final admm:sﬁrahve_ deter-

mmataon on the a.eﬁon that is the subJecf of hthe appeal..

“(9) A person. may bring a civil a.etlon challenging

a.naetmn thatlssuh;; to a covered appeal only if the

I L

10 Perscm— .
1 A has a.ppealed the action in accordance
12 mth, ind ahauite

N

13 . sectmn |

v_the procedures of thlS sub-

14 - “(B) is 8 permlt or hcense apphcant under See-
15 : tlon '7 (a)_(2) or. a.n'. p'_pheant fOr or holder of a permit
16 " ! : on “0(_:;I'hha1:'lls m;ru.red by a demsmn of
17 the Seerei;a.ry ;n_a:.éovered appeal, filed by another
19
20 of the Secretary in a covered appeal filed by a per-
21
722" applicant for or holder of a permit widar seckion
23 10(a). | R
?/-l “(10) W"thm 180 da.ys after the da{:e of the enaet-
/25" ‘ment of the Threaténed snd Badangered Species Recovery

L PeIsOr _that is mJured by' a_decision

mit or license applicant under gection 7(a)(2) or an
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2 that sets forth requirements for the pi'ocedures related to,

.3 and the eontents of, any appeal under this subsection.”

9 may be taken by governmental action pursuant to or reli- |
10 ance on this Act except for pubhe use and with ,}ust com-

FLE 1 ae A S ARIA R L e

R pensatmn to'the

15 to use. the property or a portlon of such property'as
16 a condltmn for the- gra.nhng or as Just:ﬂeatmn for

; eense oranyotheragencyac-
18 '1;1011 m‘uhout a rough ‘proportionality between  the
19 stated p,eed‘forf the ‘required dedication and the -

T s thegovernmental action results in the
22 o pr0perty owner being deprived either temporerily or

23 : permanenﬂy, of _allj . substantlally all eeonomically

| 24 beneﬁmal or produm wse of the property or that |
25 part of the property a.ﬁEeeted by. thie dction withiout °

Obtalned by Endangered SpeC|es & Wetlands Report, 7/7/05
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. Federal program

value immediately prior to the governmental action;

- Or

© “(4) wodei aiy other circumstance where a‘tak.
‘ing has occurred'within the meaning of the f{ifth
amendment of the Umted States Conshtutlon_

ME!NTAHTY —No actlon may be filed under this seetion

against a State agen: ‘Cla.n'n_s arising from the aetion,

a,ga.mst the Federal agency. v;'h.\eh &dxmmsters the relevant

c):Bmm OF. PROOF —(1) The Gmnment shall
bear the burden of proof in any action deseribed wnder

. subsection (2)(1) and (2)

“(2) The property‘ owmer’ aha:il have the ‘buzgden of

proof in any.achon descrfbed woder subsection (a)(8) with -
regard to éstab]ishjng the diminution of value of property.
“(d) COMFENSA'I‘ION AND NUI&ANCE EXC'EPTION TO

'PATME}NT OF JUST 'COMNSATION — (1) No compensa-

Obtained by Endangered Species & Wetlands Report, 7/7/05
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2 use of the property by the owner is a mnsance as eom-

3 monly understood and,deﬁned by baekground prl‘nclples

5 State in which the p perty is situted. To bar ail award
6 of da.mages wader tb:ls eotton, the United States shall
; : establish that th 'fuso or pro-

.8 *posed wse of ‘bhe propertyls a mmisance. ' .
' 9 ’ “(2}(A) Subject to paragraph (1), if a govemmental C
10 acuon directly takes_ property or a portion of properl:y

L 1\1"5:. R

12 property that is aff:‘ected by the action shall: be equal to "
"713 the dz:Eferenoe betwe
T e e £

h et valie of the properiw or the

I under ‘subsetion (3-);’ Bompensahon 5" fhie “Gwher of the "

15 a.fEeoted. portlon of tho property before such’ property

16 or the affeoted po o:o. of such proper‘l:y beoame the
7 -obgect of 'the B ental aotion; and

18 - (i) the faar market value of the property or . . |

19 . the affeoted port1 of the property when suoh , Prop-
21 _ comes subJect 0 the .govemmental action. ,
22 "‘(B) Where appropnate, the caleulation of fair mar~

.23 ket vahle shall mclude busmess losses. ..

cted "pormon of such property be-

-

Obtalned by Endang"'”ed Spemes & Wetlands Report, 7/7/05
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| “(e) TRANSFER OF PROPERTY INTEREST —The
Tnited. States shall i trtle to the property'mterest for

action, “shall ‘be" promptly -
7 paid by the Federal a.gency responsﬂble for the govern-
8 mental actlon, or th"‘:'"ederal program, under wiich the

9 State’ gwernmwtal“ oﬁ"bceurs, out ‘of currenﬂy avail-

10 able appropmamons supportmg the acbmn or program giv-

1L mg rise to the claim fdr"cbfnpensahon If the governmental
IZamon resulted 'Erom :reqmrement imaposed oy a;nother
13 agency, the agency waking the payment or satisfying the
14 'Judgment 0ay seek par[nal or complete rennbursement
15 “from'the appropna. lof the other agency. K msuf .
16 ficient funds are ava.ﬂable.ﬁo the agency for the fiseal year
17 in 'Whlch the award beeomes‘ﬁnal the agency sha]l either -

. .ii,f];:S“,-ijpa.y the award ﬁ'om. iations: arvaﬂable in, the next

19 fiseal year or promptly seek addmonal approprw.twns for
20 sueh puxpose. '

20 “(g) DEFINITIO’_“ In'thls seetlon,theterm govem S

22 mental action’ meansrany action by a Federal or Sta,te N
23 _ ageucy pursuant to or m relxance on this Act, except—
24 o “(1) 2 condmnna:lnon action ﬁled in, an applica-
25 hle court: or '
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10
1t

12'
_13, |

REER AT

5

18

o

21

22 .
23,

24
25

260

-

“(1) each it pubhshed wader sectlon 4(0)(1), .
‘TZ)zﬂlfhuﬂ;
termmattons:under sechon 4

*(3) all draft a.nd final economie a_ssessments of

{ proposed regulauons and de-

fi; b

4(b) (2), - L .
“(4) the resull:s of all 5-year reviews eonducted

. i ,_hd"ﬁnal reccmery pla.n.s isswed
vnder section 5(&) and all final recovery plans
msued and in effeet under aecmon 4(£)(1) of this Act

"8 an eﬁect nnmeﬂiately before the enaetrnent of the

Threatened a_nd Endangered Species ].%’x-:-r:orvm-y,_r Act of
. 2005; : e

‘%6) ﬁhe:ﬁn&umﬁ of al recovery, plan Teviews
under section 5(1); . ' ' T

“(7) all reports required under sections 5(e)

fand 16, and. all Teports required vmder sections

entmal Hisbitat dwgﬂat:ons ma.de under sectwn'_ e



67
4(£)(3) and 18 of this Act as in effect immediately

' 4 “(8) data conta.med in the reports. referred to mn

g para.graph (7) \ s section, reqm_x(‘_ed_‘mllder sec-
‘ tons 5(8) and1 :tabases. the |
7  be searched by the vanables included. in the Te- ‘.
-. QSEC ZZ.ANNUAL COSi‘ANAI.YSES .
0 “(s) ANNUAL CoST ANALYsES.—Segtion 18 (16
11 USC. 1544)1samendedtorea.dasfo]lows '
" ;.1.?.  “aravgan commxfxsxs BY, UNITED STATES FISH AND '

14 “Sso. 18. (&) Iv GRvmRAL—On o before January. .

v States th and Wild]:fe Semce, 511.331 submlt to the Con-~ -
17 gress an annua.l repoxt corvenng the precedmg fiscal year
; :l:mg of all reason:a.b]y Idenhﬁable

19 ex;pen&rturés maﬁe p'nmari.ly‘ for the conservatlon of spe-
20 cies mcluded on lJJsts pubhshed and in effect nnder section

| 22 “(b) SPEGIF‘IGATIO\I OF Emmms —Each Te-
23 port under this seetton shall speclfy— o
24 "‘(1) ez;oefndxtures of Federal funds on 'a spe-
25 :diés-by -gpecies baszs,: : anél expend1tures of Federal
26  funds that are not atiributable to & specific species; =




2 grants under sectnon 6 for the ﬁseal year ccrvered by

the rep0rt 0%, & spemes-by spemes bas:s, and Bx_pendl— .

erninental ent1‘s1es below't}ie State level on A ‘speeies~

9 by-speéies basis, and such expenditures that are not

TeNEEE

.zrji"l-:'-"}.{- ':v‘w : ! Gt 5%5 Bgs vy 2 . .
“(e) ENCOURA;GEMENT OF VOUUNTARY SUBMISSION
12 oF DATA BY LOGAL G'DVEBNMENTS ~The Secretary shall

3 vprmde a'means by' wi:ueh gtmrnmental entrl:tes below the

21 a,ddmg at the end the follomn.g
_ 22, o “(3) A Sta.te shall-not_be ehgable for finaneial assist-
o 23 ame under th.ts seem r,a‘ﬁseal year unless the State
24" bas provided to the Secretély for the preceding fi.scai year |
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69 .
1 mformatwn regard.mg the expenditures refmed to i sec-

(3) lby._ addmg?-aﬂer sectnon 16 as so redemg—,
10 - npated, the following: '
12 “SEC 17 (a. It '
13 to be appropnated to cal;'youtthJs Act, gther than seetion

Y OF APPROPRIATIONS

E—There a.re “authorized )

of the Intenor to carry

16 - out functlons a.nd remonmbﬂltles of the Department
v rof the Interlor under’thls Act, such sums as are nec- |
18 sosl Y2515 2006 throngh 2010; snd
9 %@t the Seerei;a.ry of [Agricaliure/Homeland
20 - Securrby‘?] to earry 2 t ftmctmns and responﬁfbﬂltles
‘21 ofthe Departm the Intenor with respeet to the
22. ~ eoforcement of .th.ls Act and the convention which

23 pertain the importation. of plants, such sums as are
: 24 e T e AT e g 2006 thl‘ﬂugh 2010.
25 “(b) COWENTION IJMZE’IJEMEN'I‘ATIDN —There is au-

26 thorized to be appropriated to the Secretary of the mterlor




"o ‘earry- out ‘sée
2 fiscal years 2006 thmgb.ZOlO ”

a5 reh:'sums as"are*ineeessary for

—ATl. pmsmns of this

3 Aet shall cease to have aJJ;y force and effect on October

9 1,2015. _ S .
10 ) MCENSE; \ .CONTBA,CT TErRMS.—All provi-
| llsmns of Federsl zpéfmﬁs iiéénSéS' and othe:- authoriza-

5 ]_.2 tlons msued to and all Federal contracts mth non—Fed—_ o

3 1 &edmsuch documents pursuant
14 to .ot' in rehance on this Ae’c shall terminate and not be .

15 enforcesble upon theh_gx‘p_iraﬁbn of the provisions of this

L ‘..' ?‘l:"‘"""'

SEC. 25. ‘CIERICAL AMENDMENT TO TABLE OF GONTENTB .
18 ’I.‘he ts,ble of contents m__the first section is amefided
by lting to Séotions 13 through 17

a:ad mserlmg the followmg- L

“Seg. 13. Compensation for token property. - .+, ° L S

“Sec. 14. Public sccessibility and acconntability. - e

“Sec. 15. Amualccstma!ymsbyUmtedStatesFishan&WﬂdhﬁeSﬂwee
e Sac. 186, MarmeMmzqﬂ_EroteeﬁmAetoﬁlQ?Z I
© g5 17, Authodzation of Sppreptistions.

“Gec, 18, Sunset.”. T
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4 smns are a,meude;}._ by strihng “he” each place it appears

(1) Section 4()(2) (16 T.S.C. 1533(b)(2)).

- (@) Section 4)BD)W (16 USC.
”’”1533&)(3)(9)(:1)- I

@) Seoticn
.10 1533(b)(6)(0)).
12 sBme®a.. ... .
S1B (6) Section 46M® (s TUSC
Lo *;1533(1»)(7)(3»- |

"'4(b)(5)(0) (16 TUSC. -

2 Sect:or; (é)(a) (16 T.8.. 1539(6) (@),

) (18) Section 10(9(4), (5), avd (8)(E) (16
2 USC.1590@), 6, O). |
oA  (14) Section 11(6)(5) (16 TSC. 1540(9)(5))
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oo

10

usetting “the person
v

"Yor “HE" —Section 8(a) (16

(®) “Prmsmr

2 US.C. 1537(a)) is amended in the second. sentemce by

(d) “PE:RSON” FOR “HE” —THe following provisions

are amended by g “he” each place it appesrs and

(1) Section 106H(3) (16 U.S.C. 1539(5(3)).
(2) Sectlon 11(e)(3) (16 US.C. 1540(9,)(3))
_, ‘DEFENDANE 56 ‘ZE[E —-——’I‘he foliowmg provi- ;- 3
sions are a.mended by stlﬂ;ing“‘he” each place it appears
an&msertmg “the def ndant”. R N
;, S ),(3)} (16 U S. 0 1549(a)(3))

- (2) Sectlon 11@)(3) (16 U.8.0. 1540(13)(3))
.(ﬂ Rmmmms S .
‘ ). (16 U.8.C: 1533(e)(1))
a:fuended by smkmg “hﬁn or the Seeretary of Com—

- merce eaeh pl?.qe it appears and msgrmpg “‘the See-
(2) Seetlon 4(b)(1) (16 USC 1533(b)(7))

- bystnkmg ‘hlm ax‘.td.mserhng “the Secretary’

.amended in the ‘matter followmg subparagraph (B)._' .
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©)(2) (16 USC. 1537a(c) 2)) is
i’ and mserhng “the Sec-

' 9(d)(2)(A) {16 | USC.
i _éﬁdédbyserihng “hini" each
1277 U place it appears and inserting-“such person”.

B Sedon 10(b}(1) (& U.s.g.: 1539(5)(1)) is

18 (a)(3) and (b)(3) by sm}mg hlmself or herself” each
.19 pla.ce 1t appears and inserting “the defendant"
[To be added ammdﬁmts correctmg references to
"‘hls?? ] ' *
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